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SECURITIES ACT OF 1933 
Release No. 6042/March 26, 1979 


TEMPORARY SUSPENSION OF THE REGULATION A 
EXEMPTION OF NATIONAL BREAST CARE CEN- 
TERS, INC. 


The Securities and Exchange Commission has issued 
an order temporarily suspending the Regulation A 
exemption from registration under the Securities Act 
of 1933 with respect to a proposed public offering of 
securities of National Breast Care Centers, Inc. 
(“NBCC or Issuer”) of Newport Beach, California. The 
underwriter for the offering is Jay W. Kaufman & 
Company located in New York, New York. 


Pursuant to a notification filed November 2, 1978, 
NBCC proposed to offer 400,000 of its $.01 par value 
shares at $1.50 per share, for an aggregate amount of 
$600,000. According to the order, the Commission has 
reason to believe that: (a) the Notification and 
Offering Circular contains untrue statements of 
material facts and omits to state material facts 
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necessary to make the statements made in light of the 
circumstances under which they are made, not 
misleading, particularly with respect to, among other 
things, the failure to adequately disclose the 
controversy surrounding the use of thermography; (b) 
failure to disclose the lack of pertinent experience on 
the part of Hugh Mackenzie, Chief Executive Officer of 
NBCC; (c) the failure to adequately described the 
business relationship between the Issuer and Dorex: 
and (d) the failure to disclose that Kaufman was 
acting as “de facto” counsel to the Issuer. 





SECURITIES ACT OF 1933 
Release No. 6043/March 27, 1979 


In the Matter of 


THE THRIFT AND PROFIT SHARING RETIREMENT 
PLAN OF LATHAM & WATKINS 

555 South Flower Street 

Los Angeles, CA 90071 


(18-34) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE SECURITIES ACT OF 1933 
FOR AN ORDER EXEMPTING FROM THE PROVI- 
SIONS OF SECTION 5 INTERESTS OR PARTICIPA- 
TIONS IN CONNECTION WITH THE THRIFT AND 
PROFIT SHARING RETIREMENT PLAN OF LATHAM 
& WATKINS 


NOTICE IS HEREBY GIVEN that the law firm of 
Latham & Watkins (“Applicant” or the “Firm’), a 
California partnership, by letter dated January 23, 
1979, and enclosures submitted therewith, has 
applied for an exemption from the registration 
requirements of the Securities Act of 1933 (the ‘‘Act”) 
for participations or interests issued in connection 
with The Thrift and Profit Sharing Retirement Plan of 
Latham & Watkins (the “Plan’’). All interested persons 
are referred to the letter and enclosures which are 
on file with the Commission for the facts and 
representations contained therein, which are summar- 
ized below. 


|. Introduction 


Applicant represents that the Plan covers the 
Applicant’s partners and full time employees, of 
whom approximately 50 partners and 79 employees 
were eligible to participate as of December 31, 1978. 
Full time employees or partners of the Firm who have 
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completed three years of service (as defined) become 
participants of the Plan at intervals provided in the 
Plan. 


Applicant states that the Plan covers persons (in this 
case, Applicant’s partners) who are employees within 
the meaning of Section 401(c)(1) of the Internal 
Revenue Code (the “Code’’). Such a plan is excepted 
from the exemption provided by employee benefit 
plans. Section 3(a)(2) of the Act provides, however, 
that the Commission may exempt from the provisions 
of Section 5 of the Act any interest or participation 
issued in connection with a pension or profit sharing 
plan which covers employees, some or all of whom 
are employees within the meaning of Section 401(c)(1) 
of the Code, if and to the extent that the Commission 
determines this to be necessary or appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. 


ll. Description and Administration of the Plan 


Applicant reports that the Plan has received a 
determination letter from the United States Internal 
Revenue Service that it is qualified under Section 
401(a) of the Code. The Plan is also an employee 
pension benefit plan which is subject to the Employee 
Retirement Income Security Act of 1974 (“ERISA”) and 
to the rules, regulations and standards of the 
Department of Labor adopted thereunder. The Plan is 
funded through a single trust of which three partners 
of the Firm currently act as trustee under a trust 
agreement. 


All required contributions to the Plan on behalf of 
employees or partners are made by the Firm, without 
contribution by the participant, in an amount equal to 
the lesser of $7500 or 72% of the participant’s com- 
pensation in each Plan year. In addition, under the 
Plan each participant is permitted to make voluntary 
additional contributions to his account in the Plan, in 
a lump sum or through withholding, of up to an 
additional 10% of his annual compensation, currently 
limited by Plan rules to the first $100,000 of such 
compensation. All Firm and voluntary contributions 
are at all times fully vested and nonforfeitable, but 
withdrawal of Firm contributions and earnings on 
voluntary contributions by a participant is restricted in 
accordance with applicable tax laws. 


Contributions are held in four funds, the first two of 
which are commingled and invested in a portfolio of 
equity and debt securities. Specified Firm contribu- 
tions for the account of legal personnel and partners 
are invested in the first fund, and all other Firm 
contributions are, except as described below, invested 
in the second fund. These funds are managed by 
Scudder, Stevens & Clark, an independent investment 





counseling firm. The third fund includes only 
contributions directed to such fund by a participant, 
is invested solely in debt securities, and is managed 
by Scudder, Stevens & Clark. The fourth fund consists 
of individually directed investments of participants, 
such as savings accounts, stocks, municipal bonds or 
other securities. All investment discretion with 
respect to the fourth fund is exercised, by each 
participant as to his individual account within that 
fund. Assets invested in the first three funds are held 
by Lloyds Bank of California, as custodian. Assets 
invested in the fourth fund are held by the trustees. 


Any participant may at any time withdraw all or any 
part of the aggregate of his voluntary contributions, 
but may not withdraw earnings thereon without 
certain penalties as required by applicable tax laws. 
Upon termination of a participant’s employment for 
any reason, or in the event of permanent disability, 
the participant or his designated beneficiary is 
entitled to receive the entire amount of the Firm’s and 
his personal contributions to this account under the 
Plan, adjusted for gains and losses thereon. The 
participant or his beneficiary may elect to receive such 
distribution in either a lump sum payment in cash or 
through payment of installments for a set term. 


The Plan is administered by the managing partner of 
the Firm or his designee, presently a committee 
composed of three persons. The committee has 
general authority to control the operation of the Plan 
and to supervise its administration, including 
interpreting the Plan, determining eligibility for 
participation under the Plan, adopting rules with 
respect to the Plan, and conducting claims 
procedures under the Plan. All costs of administration 
of the Plan are paid by the Firm. 


lll. Reporting and Disclosure to Plan Participants 


Applicant represents that the Plan is subject to 
ERISA, and that the Firm must comply with all 
applicable ERISA reporting and disclosure require- 
ments. ERISA requires a summary description of the 
Plan and a summary of the Plan’s annual report to be 
delivered to each participant and persons currently 
receiving benefits under the Plan. Each participant 
and person receiving benefits under the Plan must 
also be informed that the full annual report of the Plan 
is available upon request. All reports and other basic 
documents relating to the Plan must be available to 
participants for their review, and copies must be 
supplied to participants at no charge upon request. At 
least annually, each participant must be notified of 
the value of his account under the Plan, and an ERISA 
notice briefly describing to participants their rights to 
information must be distributed. 


IV. Discussion 


Applicant states that the exemption from registration 
provided by Section 3(a)(2) of the Act is not available 
because of the participation in the Plan of Applicant’s 
partners, who are "employees” within the meaning of 
Section 401(c)(1) of the Code. If Applicant’s business 
were organized in corporate form, interests and 
participations in the Plan would be exempt from 
registration pursuant to Section 3(a)(2) of the Act. 
Applicant submits that the intent of Congress in 
drafting Section 3(a)(2) of the Act was to prevent the 
sale, without registration, of interests in mass- 


marketed plans offered by financial institutions to self- 
employed persons who might be unable to protect 
adequately their interests and those of their 
participating employees. Applicant’s plan is not a 
mass marketed master or prototype retirement plan, 
but is, according to Applicant, an individualized plan 
covering eligible employees of Applicant only. 


Finally, Applicant states that it is engaged in 
furnishing legal services of a type which necessarily 
involves financially sophisticated and complex 
matters, and for that reason, as well as the extensive 
administrative control over the Plan maintained by the 
Firm, is able to represent adequately its interests and 
the interests of its employees who are participants in 
the Plan. 


Applicant concludes for the foregoing reasons that 
granting the request for the exemptive order would be 
appropriate in the public interest, consistent with the 
protection of investors and the purposes, the policy 
and provisions of the Act. 


NOTICE IF FURTHER GIVEN that any interested 
person may, not later than April 23, 1979, at 5:30 p.m. 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such Communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof of 
such service (by affidavit, or in the case of an attorney 
at law by certificate) shal! be filed contemporaneously 
with the request. An order disposing of the 
application will be issued as of course following April 
23, 1979, unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including the 
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date of the hearing (if 
postponements thereof. 


ordered) and any 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6044/March 27, 1979 


In the Matter of 


THE BRACEWELL & PATTERSON RETIREMENT 
PLAN 

2900 South Tower Pennzoil Place 

Houston, TX 77002 


(18-36) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE SECURITIES ACT OF 1933 
FOR AN ORDER EXEMPTING FROM THE PROVI- 
SIONS OF SECTION 5 OF THE ACT INTERESTS OR 
PARTICIPATIONS IN THE RETIREMENT PLAN OF 
BRACEWELL & PATTERSON 


NOTICE IS HEREBY GIVEN that Bracewell & 
Patterson (the “Applicant” or the “Partnership”), a law 
firm organized as a generai partnership under the laws 
of the State of Texas, has, on February 5, 1979, filed 
an application for exemption from the registration 
requirements of the Securities Act of 1933 (“Act”) for 
participations or interests issued in connection with 
the Bracewell & Patterson Retirement Plan (“Plan”). 
All interested persons are referred to that document, 
which is on file with the Commission, for the facts 
and representations contained therein, which are 
summarized below. 


|. Introduction 


Applicant states that the Partnership has adopted the 
Plan to provide retirement benefits to its partners and 
employees. Applicant states that the Plan is of the 
type commonly referred to as a “Keogh” plan, which 
covers persons (in this case, Applicant’s partners) 
who are employees within the meaning of Section 
401(c)(1) of the Internal Revenue Code of 1954 (the 
“Code’’), and, therefore, is excepted from the 
exemption provided by Section 3(a)(2) of the Act for 
interests or participations in employee benefit plans 
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of certain employers. Section 3(a)(2) of the Act 
provides, however, that the Commission may exempt 
from the provisions of Section 5 of the Act any 
interest or participation issued in connection with a 
pension or profit-sharing plan which covers 
employees, some or all or whom are employees 
within the meaning of Section 401(c)(1) of the Code, if 
and to the extent that the Commission determines 
this to be necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


ll. Description of the Plan 


Applicant states that the Plan is a profit-sharing plan 
which was established on September 29, 1972, and 
amended effective October 1, 1975, and October 1, 
1976. Applicant states that the Plan is qualified under 
Section 401(a) of the Code. The Plan covers all 
partners, associate attorneys and other employees 
who receive compensation for personal services 
rendered to the Partnership, provided that the 
participant has first completed three years of service. 
As of September 30, 1978, there were total of 79 active 
participants, of whom 24 were partners, 17 were 
salaried associate attorneys and 38 were paralegal, 
secretarial and other support personnel. 


The Partnership may, but is not required to, make 
contributions to the Plan in each year based on a 
uniform percentage (established by the Partnership) 
of the participant’s compensation but not exceeding 
15% of such compensation or $7,500, whichever is 
less. Each partner may elect the percentage of his 
compensation to be contributed by the Partnership 
provided such percentage does not exceed the 
uniform rate established by the Partnership for the 
year in which the election is made. Every participant, 
partners and otherwise, may make voluntary 
contributions to the Plan limited to 10% of 
compensation or $2,500, whichever is less, for each 
year. 


All contributions are paid to a trust fund which holds 
the assets of the Plan in investments as authorized by 
the terms of the Plan. At September 30, 1978, the total 
assets of the Plan were approximately $648,600 of 
which approximately 32% was invested in treasury 
bonds or government securities, 31% in prime 
commercial paper, 30% in corporate bonds, 2% in 
common stock and the balance in cash and cash 
equivalents. The trustee is Fannin Bank, a state bank 
in Houston, Texas. The Plan is administered by an 
Administrative Committee, appointed by the Partner- 
ship, which presently consists of three partners. The 
Administrative Committee has overall responsibility 
for administration of the Plan, including the authority 





to review and approve the Plan’s investment objectives 
and evaluate the performance of the trustee. 


Applicant states that if the partnership were a 
corporation, interests and participations in the Plan 
would be exempt under Section 3(a)(2) of the Act. 
Applicant submits that merely because Applicant is 
unincorporated is no reason for subjecting such 
interests and participations to the registration require- 
ments of the Act. Applicant further submits that the 
intent of Congress in excluding from the exemption 
plans in which self-employed persons were 
participants was to prevent the sale without 
registration of interests in prepackaged plans offered 
by financial institutions to self-employed persons 
lacking the sophistication to protect themselves and 
their employees, and that the provision permitting the 
Commission to grant exemption upon application was 
included in Section 3(a)(2) of the Act to make 
available an exemption for partnership plans where 
the plan and the entity involved are comparable to 
corporate plans exempted by Section 3(a)(2). 


Applicant states that the Plan covers partners and 
employees of a single firm and is not a uniform 
prototype plan of a type designed to be marketed by a 
sponsoring financial institution or promoter to 
numerous unrelated self-employed persons. Applicant 
represents that it has not distributed and does not 
intend to distribute any type of promotional material 
relating to the Plan (other than such material as 
Applicant is required under ERISA to distribute to 
participants or to employees) and has not made and 
does not intend to make any solicitation of voluntary 
contributions under the Plan. Applicant makes 
available to Plan participants, upon request and 
without charge, copies of the Plan and _ interim 
financial statements of the Plan. 


Applicant states that it is engaged in furnishing legal 
services of a type which necessarily involves 
financially sophisticated and complex matters and, for 
that reason as well as the extensive administrative 
control over the Plan maintained by the Partnership, is 
able to represent adequately its interests and the 
interests of its employees who are participants in the 
Plan. 


Applicant concludes that for the foregoing reasons, 
granting the requested exemptive order would be 
appropriate in the public interest, consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IF FURTHER. GIVEN that any interested 
person may, not later than April 23, 1979, at 5:30 p.m. 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 


request and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof of 
such service (by affidavit, or in the case of an attorney 
at law, by certificate) shall be filed contemporaneous- 
ly with the request. An order disposing of the 
application will be issued as of course following April 
23, 1979, unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6045/March 27, 1979 


In the Matter of 


WILMER, CUTLER & PICKERING PENSION PLAN 
1666 K Street, N.W. 
Washington, D.C. 20006 


(18-29) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE WILMER, 
CUTLER & PICKERING PENSION PLAN 


Wilmer, Cutler & Pickering, a law firm organized as a 
general partnership under the laws of the District of 
Columbia, filed an application on December 28, 1978, 
for an exemption from the registration requirements of 
the Securities Act of 1933 (‘‘Act”) for participations or 
interested issued in connection with the Wilmer, 
Cutler & Pickering Pension Plan Plan (the “Plan”). 


On February 28, 1978, a notice was issued (Securities 
Act Release No. 6030) of the filing of the application. 
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The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as a matter of 
course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERD, pursuant to Section 3(a)(2) of the Act, 
that interests or participations issued in connection 
with the Plan shall not be subject to the requirements 
of Section 5 of the Act effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6046/March 7, 1979 


In the Matter of 


THE STROOCK & STROOCK & LAVAN RETIREMENT 
PLAN AND TRUST 

61 Broadway 

New York, NY 10006 


(18-32) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE SECURITIES ACT OF 1933 
FOR AN ORDER EXEMPTING FROM THE PROVI- 
SIONS OF SECTION 5 OF SUCH ACT INTERESTS OR 
PARTICIPATIONS ISSUED IN CONNECTION WITH 
THE STROOCK & STROOCK & LAVAN RETIREMENT 
PLAN AND TRUST 


NOTICE IS HEREBY GIVEN that Stroock & Stroock & 
Lavan (“Applicant”), a law firm organized as a partner- 
ship under the laws of the State of New York, has on 
January 18, 1979, filed an application for exemption 
from the registration requirements of the Securities 
Act of 1933 (“Act”) of interests or participations 
issued in connection with the Stroock & Stroock & 
Lavan Retirement Plan and Trust (‘Plan’). All 
interested persons are referred to that document, 
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which is on file with the Commission, for the facts 
and representations contained therein which are 
summarized below. 


|. Introduction 


Applicant states that the Plan is a profit-sharing plan 
of the type commonly referred to as a “Keogh” plan, 
which covers persons, some of whom (in this case, 
certain partners of the Applicant) are employees 
within the meaning of Section 401(c)(1) of the Internal 
Revenue Code of 1954, as amended (“Code”), and, 
therefore, interests or participations issued in 
connection with the Plan are not included in the 
express exemption from Section 5 of the Act provided 
by Section 3(a)(2) thereof for interests or participa- 
tions issued in connection with qualified profit- 
sharing plans maintained by certain employers. 
Section 3(a)(2) of the Act provides, however, that the 
Commission may exempt from the provisions of 
Section 5 of the Act any interests or participations 
issued in connection with a profit-sharing plan which 
covers employees, some or all of whom are 
employees within the meaning of Section 401(c)(1) of 
the Code, if, and to the extent that the Commission 
determines this to be necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and the provisions of the Act. 


ll. Description and Administration of the Plan 


Applicant states that the Plan was originally adopted 
on December 31, 1975, effective January 1, 1975. On 
December 30, 1976, the Plan was amended and 
registered in its entirety, effective January 1, 1975, to 
comply with final regulations issued under the Code 
and the Employee Retirement Income Security Act of 
1974 (“ERISA”). On May 12, 1977, the internal 
Revenue Service issued a favorable determination 
letter as to the qualified status of the restated Plan, 
and its related trust, under Sections 401(a) and 501(a) 
of the Code. 


Applicant states that the Plan is a profit-sharing plan, 
the assets of which are administered through a Trust 
Fund by at least three Trustees (“Trustees”), all of 
whom are appointed by the Applicant and serve at the 
Applicant’s pleasure. The Trust Fund is held in a 
custodial account by the Morgan Guaranty Trust 
Company of New York pursuant to a custodial agree- 
ment entered into with the Trustees on June 16, 1977. 
There are currently three Trustees, all of whom are 
partners of the Applicant and Plan participants. The 
Trustees have overall responsibility and authority for 
the administration of the Plan, including the inter- 
pretation of Plan provisions, the establishment and 
enforcement of Plan rules and regulations, the deter- 
mination and authorization of Plan benefits, and the 





payment of proper expenses of Plan administration. 
The Applicant is the Plan Administrator and has the 
responsibilities assigned by ERISA to the administra- 
tor of an employee benefit plan. 


Applicant states that the Trustees have the authority 
to control, manage and invest the assets of the Trust 
Fund. All or a portion of this authority may be, but 
has not been, delegated to an Investment Manager 
appointed by the Applicant for this purpose. 


Applicant represents that the Plan is operated 
exclusively for the benefit of Plan participants and 
their beneficiaries. 


Applicant states that the plan year for the Plan is the 
period January 1-December 31. All common law 
employees and partners, other than owner-employees 
as defined in Section 401(c)(3) of the Code, (“Eligible 
Persons”) become eligible to participate in the Plan 
after reaching age 25 and completing a year of service. 
Participation in the Plan is voluntary, and an Eligible 
Person becomes a Plan participant on July 1 or 
January 1 following his satisfaction of the eligibility 
requirements by a timely filing with the Trustees of a 
document signifying his acceptance of participation. 


Applicant states that participation in the Plan ends 
upon a participant’s death, disability, or retirement, 
upon his incurring a break in service (i.e., failing to 
complete more than 500 hours of service in a plan 
year), or upon his becoming an owner—employee of 
the Applicant. Additionally, a participant may submit 
a request to the Trustees to terminate his participation 
in the Plan. The Trustees may deny such request if 
they, in their opinion, to determine that such termina- 
tion of participation might cause the Plan to lose its 
tax qualified status. 


Applicant states that as restated on December 30, 
1976, all contributions to the Plan were made by 
Applicant out of net profits. Contributions by partici- 
pants were neither permitted nor required. However, 
on November 1, 1978, the Plan was amended, 
effective September 30, 1978, to permit each partici- 
pant to make quarterly voluntary contributions to the 
Plan, which in the aggregate for each plan year do not 
exceed 10% of his compensation (which includes 
salary, bonuses, overtime payments, and in the case 
of a partner, his distributive share of Applicant’s net 
income) for that year. Catch-up voluntary contribu- 
tions are permiited based upon plan years during 
which a participant failed to make the maximum 
allowable voluntary contribution. 


Applicant states that an employer account is 
maintained under the Plan on behalf of each Plan 
participant, to which the Applicant’s contributions to 
the Trust Fund on his behalf are credited. As of the 


close of each plan year, Applicant contributes to the 
Trust Fund, out of its net profits, on behalf of each 
common law employee who is a Plan participant, has 
completed at least 1,000 hours of service during the 
plan year, and who remains employed by the 
Applicant at the close of each plan year, an amount 
equal to the lesser of (i) 2% of his compensation for 
such plan year up to $14,100, plus 8.5% of his 
compensation in excess of $14,100, but not in excess 
of $100,000, or (ii) $7,500. As of the close of each plan 
year, Applicant contributes to the Trust Fund, out of 
its net profits, on behalf of each partner who is a Plan 
participant, has completed at jeast 1,000 hours of 
service during the plan year, and who remains a 
partner at the close of such plan year, an amount 
designated by such partner but not in excess of the 
amount that would have been contributed by the 
Applicant on his behalf under the terms of the Plan if 
he had been a common law employee of the Appli- 
cant. Applicant states that its contributions are 
commingled in the Trust Fund, the ‘earnings and 
losses of which are allocated proportionally to each 
employer account. 


Applicant states that a participant’s account vests 
according to a vesting schedule based upon his years 
of service with the Applicant. For example, a 
participant is 100% vested if his employment with the 
Applicant terminates on or after he attains age 65, ora 
a result of disability or death. If a participant’s 
employment terminates before he is 100% vested in 
his employer account, the non-vested portion of this 
account will be forfeited at the close of the first plan 
year during which he incurrs a break in service, and 
will be applied at that time to reduce that Applicant’s 
required contributions to the Trust Fund. 


Applicant states that a voluntary account is 
maintained on behalf of each Plan participant to 
which his voluntary contributions, if any, to the Trust 
Fund are credited. Voluntary contributions are 
commingled with the other assets of the Plan, and a 
participant’s voluntary account shares proportionally 
in the earnings and losses of the Trust Fund. A 
participant is at all times 100% vested in his voluntary 
account. A participant may make quarterly with- 
drawals from his voluntary account of an amount not 
exceeding the lesser of (i) the aggregate of his 
voluntary contributions not previously withdrawn, or 
(ii) the balance in such account. A participant who 
has withdrawn the maximum amount permitted by the 
foregoing may make additional quarterly withdrawals 
of all or a part of the balance remaining in his 
voluntary account upon demonstration of financial 
need to the satisfaction of the Trustees. 


Applicant states that it has retained the power to 
terminate or amend the Plan, provided, however, that 
no amendment will cause any of the Plan’s assets to 
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be used or diverted for any purpose other than the 
exclusive benefit of Plan participants or their bene- 
ficiaries. A participant will be 100% vested in his 
employer account upon the termination of the Plan. 


Applicant states that the Plan is subject to the 
reporting, disclosure, participation, vesting, and 
fiduciary responsibility requirements of Title | of 
ERISA. As an individual account plan, the Plan is not 
subject to the plan termination insurance program of 
Title IV of ERISA. A summary plan description, 
describing the Plan as restated on December 30, 1976, 
has been delivered to each Plan participant and each 
person currently receiving Plan benefits, as required 
by law, and Applicant represents that the practice of 
making timely distributions of relevant Plan materials 
to appropriate parties will continue. In this regard, 
Applicant states that a memorandum explaining the 
amendment of November 1, 1978, permitting voluntary 
contributions, has been distributed to Plan partici- 
pants. Applicant states that it has regularly made 
timely filings of certain forms and reports with the 
Internal Revenue Service and the Department of Labor, 
as required by law, and Applicant represents that such 
forms and reports will continue to be filed on a timely 
basis in the future. 


Applicant represents that it has provided and will 
continue to provide participants with adequate 
disclosure of all material facts prior to the making of 
voluntary contributions. Such disclosure is accom- 
plished by the distribution of summary plan 
descriptions, summaries of material modifications, if 
any, to the Plan, and summary annual reports which 
include a summary of the investment performance of 
the Trust Fund. In addition, the Applicant makes 
copies of the Plan instrument, custodial agreement, 
Plan description and latest Plan annual report 
available for inspection by Plan participants. Copies 
of these documents will be provided to Plan partici- 
pants at a reasonable cost upon written request. Each 
Participant is provided with an annual statement of 
his employer account, his vested interest therein, and 
his voluntary account. 


Applicant states that it is currently preparing an 
application to be submitted to the Internal Revenue 
Service for a determination that the Plan, and its 
related trust, as amended by the amendment of 
November 1, 1978, continue to be qualified under 
Sections 401(a) and 501(a) of the Code. Applicant 
states that the amendments of November 1, 1978, are 
routine amendments that should not adversely affect 
the qualified status of the Plan and its related trust, 
and requests that the Commission assume that the 
Internal Revenue Service will rule favorably on such 
application. 
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Applicant states that it is clear that if the Applicant 
were a corporation, interests or participations issued 
in connection with the Plan would be exempt from the 
registration requirements of the Act by reasons of 
Section 3(a}(2) thereof. Applicant submits that 
Congress excepted interests and participations issued 
in connection with plans covering self-employed 
individuals from the express exemption provided by 
Section 3(a)(2) of the Act primarily out of concern over 
interests in commingled or collective trust funds 
which might be marketed by sponsoring financial 
institutions to self-employed persons unsophisticated 
in financial matters. Applicant states that the Plan is 
not a master or prototype plan marketed to the public 
by a sponsoring financial institution, and the assets 
of the Plan are not commingled in collective invest- 
ment media with the assets of the retirement plans of 
any other employees. Applicant states that it is 
engaged in furnishing legal services of the type which 
necessarily involve financially sophisticated and 
complex matters, and for that reason, as well as the 
extensive administrative control over the Plan 
maintained by the Applicant, the interests of the 
partners of the Applicant who are Plan participants, as 
well as the interests of all Plan participants, are 
adquately protected. Applicant represents that it has 
not distributed and does not intend to distribute any 
type of promotional material relating to the Plan 
(other than material required to be distributed by 
ERISA) and has not solicited and does not intend to 
solicit voluntary contributions. 


Based upon the foregoing, the Applicant concludes 
that granting the requested exemption order would be 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policies and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 23, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact of law 
proposed to be controverted, or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof of 
service (by affidavit, or in the case of an attorney at 
law, by certificate) shall be filed contemporaneously 
with the request. An order disposing of the applica- 
tion will be issued as of course following April 23, 
1979, unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 





notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6047/March 27, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10647/March 27, 1979 


Withdrawal of Statement of Policy 
AGENCY: Securities and Exchange Commission. 
ACTION: 


Final rule. 


SUMMARY: The Commission is amending Parts 231 


and 271 of Title 17 of the Code of Federal Regulations 
to reflect the withdrawal of the Statement of Policy on 
investment company sales literature. This action was 
taken following a general review of the Statement and 
of public comments received on its revision and 
continued use. 


Advertising and supplemental 
sales literature used in sale 
of investment company 
shares 


Statement of Policy of the 
Commission relating to 
advertising and supplemental 
sales literature used in the 
sale of investment company 
shares. 


Amended Statement of 
Policy of the Commission 
appearing as Release 
No. 3530. 


Hypothetical Variable 
Annuity Illustrations. 


Sales literature for 
mutual funds. 


3385 


EFFECTIVE DATE: March 8, 1979. 


FOR FURTHER INFORMATION CONTACT: Anthony 
A. Vertuno, (202) 755-1192, or Sarah B. Ackerson (202) 
755-1792, Division of Investment Management, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission has withdrawn its State- 
ment of Policy on investment company sales literature 
(“Statement”) for the reasons set forth in Securities 
Act Release No. 6034 (March 8, 1979) [44 FR 16935 
(March 20, 1979)]. This action was taken following a 
general review of the Statement and of public 
comments received on its revision and continued use. 
The Commission also has requested public comment 
in the aforementioned release on a proposed inter- 
pretive rule concerning the use of false and 
misleading investment company sales literature and 
the adoption of revised staff review procedures. The 
Commission believes that the withdrawal of the 
Statement will encourage the investment company 
industry to assume principal responsibility for the 
development and use of sales literatures that is not 
misleading and limit the extent to which government 
regulators intrude on investment company marketing 
decisions. As a result of the withdrawal of the State- 
ment the following deletions will be made in the Code 
of Federal Regulations. 


1. Part 231 of Chapter Il of Title 17 of the Code of 
Federal Regulations is amended by deleting the 
reference in such part to: 


Aug. 11, 1950 15 FR 5468 


Jan. 31, 1955 20 FR 791. 


Nov. 5, 1975 22 FR 8977. 


May 19, 1975 40 FR 21712. 


Sep. 1, 1977 42 FR 45291. 
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Advertising and supplemental 
sales literature used in sale 
of investment company 
shares. 


Statement of Policy of the 
Commission relating to 
advertising and supplemental 
sales literature used in the 
sale of investment company 
shares. 


Hypothetical Variable 
Annunity Illustrations. 


Sales literature for 


mutual funds. 


2. Part 271 of Chapter Il of Title 17 cf the Code of 
Federal Regulations is amended by deleting the 
reference in such part to: 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6048/March 29, 1979 


In the Matter of 


THE CUMMINGS & LOCKWOOD QUALIFIED 
SAVINGS PLAN 

One Atlantic Street 

Stamford, CT 06904 


(18-38) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE CUM- 
MINGS & LOCKWOOD QUALIFIED SAVINGS PLAN 


NOTICE IS HEREBY GIVEN that Cummings & 
Lockwood (hereinafter referred to as the “Applicant” 
or the “Firm”), a law firm organized as a partnership 
under the laws of the State of Connecticut, on 
February 26, 1979, filed an application for exemption 
from the registration requirements of the Securities 
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Aug. 11, 1950 15 FR 5469. 


20 FR 793. 
22 FR 8977. 


Jan. 31, 1955 
Nov. 5, 1957 


May 19, 1975 40 FR 21712. 


Sep. 1, 1977 42 FR 45291. 


Act of 1933 (“Act”) for participations or interests 
issued in connection with the Cummings & Lockwood 
Qualified Savings Plan (“Plan”). All interested persons 
are referred to that document, which is on file with the 
Commission for the facts and representations 
contained therein, which are summarized below. 


The Plan covers all partners and employees of the 
Applicant, provided that such partners and employees 
are at least 25 years of age and have completed at 
least three years of service with the Firm. As of 
January 1, 1979, approximately 40 partners and 29 
employees were eligible to participate in the Plan. 


The Plan is of the type commonly referred to as a 
“Keogh” plan, which covers persons (Applicant’s 
partners) who are employees within the meaning of 
Section 401(c)(1) of the Internal Revenue Code of 
1954, as amended (“code”), and, therefore, the 
exemption provided by Section 3(a)(2) of the Act for 
interests or participations in employee benefit plans 
would appear to be inapplicable to the Plan. Section 
3(a)(2) of the Act provides, however, that the 
Commission may exempt from the provisions of 
Section 5 of the Act any interest or participation 
issued in connection with a stock bonus, pension, 
profit-sharing, or annuity plan which covers 
employees, some or all of whom are employees within 
the meaning of Section 401(c)(1) of the Code, if and to 
the extent that the Commission determines this to be 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Description and Administration of the Plan 


Applicant states that the Plan was adopted in 
December, 1975 and has been amended on January 1, 





1976 and on January 1, 1977. In addition, a third 
amendment is expected to be adopted to be effective 
as of January 1, 1979. 


The Internal Revenue Service (the “IRS”) has issued a 
ruling to the effect that the Plan, as_ originally 
adopted, is a qualified plan under Section 401(a) of 
the Code. With respect to the three amendments to 
the Plan indicated above, Applicant states that it 
believes such amendments to be non-material and for 
that reason has not requested and does not intend to 
request a determination from the IRS that the Plan 
continues to be qualified under Section 401(a) of the 
Code. 


Applicant makes annual contributions to the Plan on 
behalf of the participants based on each participant’s 
regular compensation for the year, subject to a 
minimum set-off account. Participants may make 
voluntary contributions to the Plan of not more than 
10% of such participant’s aggregate compensation for 
all years during which the person has been a partici- 
pant, subject to certain limitations contained in the 
Plan and the Code and regulations thereunder. 


Applicant represents that the Trustee for the Plan is 
The State National Bank of Connecticut (“Trustee”). 
The Trustee is a party to the agreement establishing 
the Plan. Under the Plan the Trustee has the authority 
to invest all or any portion of the Plan assets 
collectively with funds of other trusts qualifying under 
the Section 401(a) of the Code, through the medium 
of one or more of the separate investment funds 
maintained by the Trustee or through the medium of 
any other common, collective, or commingled trust 
fund maintained by the Trustee. 


Applicant states that a participant may allocate his 
voluntary contributions to the Plan and the 
Applicant’s contributions on his behalf to one or more 
of the following four funds: A common stock fund; a 
fixed income fund; an interest-bearing bank savings 
account; and a directed account fund. 


Applicant states that the Plan is administered by a 
committee (“Committee”) currently consisting of five 
partners of the Applicant. The Committee is 
responsible for all matters relating to funding, 
eligibility, entitlement to benefits, actuarial deter- 
minations and accounting functions in connection 
with the Plan and will be responsible for supervising 
the activities of the Trustee with respect to the Plan. 
The Committee has no discretion with respect to the 
investment of the Plan’s assets. 


The Plan is subject to the reporting and disclosure 
requirements and the fiduciary standards imposed by 
The Employees’ Retirement Income Security Act of 
1974 (“ERISA”). 


Applicant submits that the participation in the Plan by 
persons who are “employees” within the meaning of 
section 401(c)(1) of the Code is the only reason the 
exemption from registration available under Section 
3(a)(2) of the Act is not applicable to the Plan. If 
Applicant’s business were organized as a corporation 
instead of as a partnership, interests and participa- 
tions in the Plan would fit within the exemption 
available under Section 3(a)(2) of the Act. Applicant 
States that those plans in which self-employed 
persons are participating were excluded by the 
Congress from exemption under Section 3(a)(2) to 
prevent the sale without registration of interests in 
pre-packaged plans offered by financial institutions to 
self-employed persons lacking the sophistication to 
protect themselves and their employees. Applicant 
further submits that the provision permitting the 
Commission to grant an exemption upon appropriate 
application was included in Section 3(a)(2) of the Act 
to make available an exemption for partnership plans 
where the plan and the entity involved are comparable 
to corporate plans exempted by Section 3(a)(2). 


Applicant represents that the Plan covers partners and 
employees of a single firm and is not a uniform 
prototype plan of a type designed to be marketed by a 
sponsoring financial institution or promoter to 
numerous unrelated self-employed persons. 


Applicant further represents that the Firm is engaged 
in furnishing legal services in connection with 
financially sophisticated and complex matters and, for 
that reason as well as the extensive administrative 
control over the Plan maintained by the Applicant, is 
able to represent adequately the interests of its 
employees who are participants in the Plan. 


Applicant concludes that for the foregoing reasons, 
granting the requested exemption is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes intended by the policy and 
provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 24, 1979 at 5:30 p.m. 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof of 
such service (by affidavit, or in the case of an attorney 
at law, by certificate) shall be filed contemporane- 
ously with the request. An order disposing of the 
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application will be issued as of course following April 
24, 1979, unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15674/March 23, 1979 


An order has been issued granting the application of 
The Cincinnati Stock Exchange to strike the $50 Par 
8% Original Guaranteed Stock and the $50 Par 4% 
Special Guaranteed Betterment Stock of LITTLE 
MIAMI RAILROAD COMPANY from listing and 
registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15675/March 26, 1979 


Admin. Proc. File No. 3-5358 
In the Matter of the Application of the 


NATIONAL ASSOCIATION OF 
DEALERS, INC. 


SECURITIES 

For a Declaratory Order with Respect to the 
Association with a Member Firm of 

JAMES GEORGE DE MAMMOS 

ORDER DISMISSING PROCEEDINGS 

In June 1967, we found that James George De 

Mammos had violated anti-fraud provisions of the 


securities acts. De Mammos was barred from further 
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association with any broker or dealer.1 


The National Association of Securities Dealers, Inc. 
(“NASD”) notified us that, despite the statutory 
disqualification arising from our bar order, it proposed 
to permit De Mammos to become associated with one 
of its member firms (“X Co.”). And it subsequently 
applied for a declaratory order that we would not 
institute proceedings based upon that association. 
The NASD was notified by our Division of Market 
Regulation that it would not approve the application 
pursuant to its delegated authority, and would 
recommend to us that the application be denied. 


Subsequently, the NASD filed notice of its intention 
to permit De Mammos to become associated with 
another member firm (“Y Co.”), and applied for a 
declaratory order with respect to that employment. De 
Mammos submitted a letter stating that he wished to 
be employed by Y Co., and that we should consider 
the NASD’s application with respect to his 
employment by X Co. moot. The Division of Market 
Regulation approved the NASD’s application with 
respect to De Mammos’ association with Y Co., and 
our Division of Enforcement now moves to dismiss as 
moot the pending proceedings with respect to De 
Mammos’ employment by X Co. 


The NASD opposes the Division’s motion to dismiss. 
It argues that we should determine the important 
issue raised in these proceedings concerning the 
effect of Section 15A(g)(2) of the Securities Exchange 
Act, added to the Act in 1975, on our authority under 
Section 15(b) of the Act. It also argues that dismissal 
of these proceedings would be unfair to X Co. since, 
if X Co. subsegently seeks to employ a disqualified 
individual, it will face the “known opposition” of the 
Commission's staff, which has “leveled accusations” 
as to its supervisory capabilities. 


We agree with the Division of Enforcement that these 
proceedings have been rendered moot by De 
Mammos’ election to accept employment with Y Co., 
and by the regulatory approval given to that employ- 
ment. We note that we have already adjudicated the 
legal issue referred to by the NASD in another 
proceeding. In addition, our staff denies that it has 





lyames De Mammos, 43 S.E.C. 333 (1967), affd 
without opinion, C.A. 2 (October 13, 1967). 


2See Rule 19h-1(d) under the Securities Exchange 
Act. The NASD’s request for oral argument on its 
application is denied. 


3Stanley Fliederbaum, Securities Exchange Act 
Release No. 15568 (February 13, 1979), 16 SEC Docket 
1105. 





leveled any accusations against X Co., or taken the 
position that X Co. is incapable of supervising a 
disqualified individual. Indeed, the NASD itself notes 
that, on the recommendation of our staff, we 
previously approved X Co.’s request to employ 
another such individual. Each re-entry application 
must be judged on its own merits, in the light of the 
particular facts and circumstances it presents. No 
useful purpose would be served by attempting to 
make a general determination here with respect to X 
Co.’s ability to discharge its supervisory responsi- 
bilities. 


Accordingly, IT IS ORDERED that these proceedings 
be, and they hereby are, dismissed. 


By the Commission.4 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15676/March 26, 1979 


SEE 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 673/March 26, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15677/March 26, 1979 


An ordér has been issued granting the application of 
the New York Stock Exchange, Inc. to strike the 
Common Stock ($1 Par Value) and the 5% Convertible 
Preference Stock, ($50 Par Value) of BASIC 
INCORPORATED from listing and registration 
thereon. 








4commissioners Loomis and Karmel not partici- 
pating. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15678/March 26, 1979 


Admin. Proc. File No. 3-5689 

In the Matter of 

KNIGHTSBRIDGE SECURITIES, INC. 
(File No. 8-18221) 

JOSEPH BORENSTEIN 


ORDER INSTITUTING PROCEEDINGS AND IMPOS- 
ING REMEDIAL SANCTIONS 


The Commission deems it appropriate that public 
proceedings be instituted with respect to Knights- 
bridge Securities, Inc. (“Registrant”), a registered 
broker-dealer of Chicago, Illinois, and Joseph 
Borenstein (“Borenstein”), Registrant’s president and 
sole shareholder, pursuant to Section 15(b) of the 
Securities Exchange Act of 1934 (‘‘Securities 
Exchange Act”). 


Simultaneously with the institution of these 
proceedings, Registrant and Borenstein have sub- 
mitted a Joint Offer of Settlement which the 
Commission has determined to accept. Under the 
terms of their joint offer, Registrant and Borenstein, 
solely for the purpose of these proceedings and 
without admitting or denying the allegations and 
findings contained herein, consent to the findings and 
order of the Commission imposing remedial sanctions 
set forth below. 


Accordingly, IT IS ORDERED that such proceedings 
pursuant to Section 15(b) of the Securities Exchange 
Act be, and they hereby are, instituted. 


On the basis of this Order Instituting Proceedings and 
the Joint Offer of Settlement submitted by Registrant 
and Borenstein, the Commission makes the following 
findings: 


A. During the period from in or about November 
1974 through in or about December 1974, Borenstein 
wilfully violated and wilfully aided and abetted 
violations of Sections 5(a) and 5(c) of the Securities 
Act of 1933 (“Securities Act”) in the offer and sale of 
certain securities registered with the State of Illinois, 
namely, units of limited partnership interests in 
Knightsbridge Illinois Real Estate Partners, Ltd., 
when no registration statement was filed or in effect 
as to said securities pursuant to the Securities Act. 


SEC DOCKET/87 





B. During the period from in or about March 1975 
through in or about December 1975, Registrant 
wilfully violated and Borenstein wilfully aided and 
abetted violations of Section 7(c) of the Securities 
Exchange Act and Regulation T promulgated by the 
Board of Governors of the Federal Reserve System in 
that they arranged for the extension and maintenance 
of credit, without collateral, by certain banking insti- 
tutions to and for customers of Registrant, which 
credit was used by such customers to purchase units 
of limited partnership interests in Knightsbridge 
Realty Partners, Ltd.-75 (“Knightsbridge-75”).1 


C. During the period from in or about March 1975 
through in or about December 1975, Registrant 
wilfully violated and wilfully aided and abetted viola- 
tions of Section 5(b) of the Securities Act in that it 
carried and caused to be carried through the mails and 
in interstate commerce certain securities, namely, 
units of limited partnership interests in Knights- 
bridge-75, for the purpose of sale and for delivery after 
sale without such securities being accompanied or 
preceded by a prospectus meeting the requirements of 
subsection (a) of Section 10 of the Securities Act. 


D. During the period from in or about March 1975 
through in or about December 1975, Registrant 
wilfully violated and wilfully aided and abetted 
violations of Section 17(a) of the Securities Act and 
Sections 10(b) and 15(c) of the Securities Exchange 
Act and Rules 10b-5, 10b-9 and 15c2-4 thereunder in 
connection with the offer and sale of units of limited 
partnership interests in Knightsbridge-75. As a part of 
its violative conduct, Registrant engaged in a series of 
transactions designed to create the misleading 
appearance of having satisfied a condition of the 
offering of interests in Knightsbridge-75 which 
required that a minimum number of interests be sold 
prior to the disbursement of any proceeds from such 
sales to Knightsbridge-75 or others. As a part of such 
scheme, Registrant: 


1. Misrepresented to purchasers of inter- 
ests that all of the proceeds from the sale 
of interests would be deposited in an 
escrow bank account to remain therein 
until such deposits totaled $1,000,000; 





1p registration statement covering 20,000 units of 
limited partnership interests in Knightsbridge-75 
became effective with the Commission in August 
1975. The public offering of such units closed on or 
about December 31, 1975, with sales aggregating 
$4,839,000. 
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2. Caused $400,000 to be deposited in the 
escrow bank account with the repre- 
sentation that such funds constituted the 
proceeds from bona fide sales of interests 
when, in fact, such funds were not bona 
fide sales proceeds but had been deposited 
for the purpose of satisfying the condition 
described in paragraph D.1. above; 


3. Directed the disbursement of funds 
from the escrow bank account to Knights- 
bridge-75 and others although, at the time 
of such disbursement, less than $1,000,000 
of the deposits in such account constituted 
the proceeds from bona fide sales of 
interests; and 


4. Induced others to purchase interests 
and failed to disclose to such purchasers 
that portions of their funds were used to 
refund the $400,000 deposit described in 
paragraph D.2. above. 


E. Borenstein failed reasonably to supervise persons 
under his supervision with a view to preventing the 
violations alleged above in Section Il, Paragraphs A 
through D. 


F. Registrant failed reasonably to supervise persons 
under its supervision with a view to preventing the 
violations alleged above in Section Il, Paragraphs B 
through D. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Joint Offer of 
Settlement. Accordingly, IT 1S ORDERED that, 
effective the second Monday after the date of this 
Order: 


A. The registration as a broker-dealer of Knights- 
bridge Securities, Inc. be, and it hereby is, revoked. 


B. Borenstein be, and he hereby is, barred from 
association with any broker or dealer, investment 
adviser or investment company or any affiliate of a 
broker or dealer, investment adviser or investment 
company. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 15679/March 26, 1979 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 672/March 26, 1979 


Administrative Proceeding File No. 3-5690 
In the Matter of 


LANCER MANAGEMENT CORPORATION 
1001 N.W. 62nd Street—Suite 100 
Fort Lauderdale, Florida 33309 


(801-8432) 


FRANK J. BRENNAN 
650 N.W. 19th Street 
Fort Lauderdale, Florida 33311 


MARJORIE S. STEWART 
7510 N.W. 41st Street 
Coral Springs, Florida 33065 


ORDER INSTITUTING PROCEEDINGS, MAKING 
FINDINGS AND IMPOSING REMEDIAL SANCTIONS. 


In connection with this proposed administrative 
proceeding, and with a pending injunctive proceeding 
brought by the Commission in the United States 
District Court for the Middle District of Florida, Tampa 
Division, entitled SEC v. Florida Bank Fund, Inc., et 
al., 78-759-CIV-TH, Lancer Management Corporation 
(“LMC”), Frank J. Brennan (“Brennan”) and Marjorie 
S. Stewart (“Stewart”), defendants in the injunctive 
action, have submitted offers of settlement which the 
Commission has determined to accept. Solely for the 
purpose of settling this proposed administrative 
proceeding, and without admitting or denying the 
findings herein, LMC, Brennan and Stewart consent to 
the findings and sanctions set forth below. 


Accordingly, IT IS ORDERED that proceedings 
pursuant to Section 15(b) of the Securities Exchange 
Act of 1934 (“Exchange Act”) and Sections 203(e) and 
(f) of the Investment Advisers Act of 1940 (“Advisers 
Act”) be, and they hereby are, instituted. 


On the basis of the Offers of Settlement, it is found 
that LMC, Brennan and Stewart willfully violated and 
willfully aided and abetted violations of Sections 
206(1) and (2) of the Advisers Act and Sections 15(a), 
17(a)(3) and (g), 21(b), 22(c), 30(a) and (d), 31(a), 
34(b), 36(a) and 48(b) of the Investment Company Act 


of 1940 and Rules 179-1, 22c-1, 30a-1, 30d-1 and 31a-1 
thereunder. ! 


It is further found that it is, in view of the foregoing, 
in the public interest to impose the sanctions 
specified below. 


Accordingly, IT IS ORDERED that: 


(1) The investment adviser registration of Lancer 
Management Corporation be and hereby is revoked; 


(2) Marjorie S. Stewart be and hereby is suspended 
from association with any broker-dealer or investment 
adviser for a period of ninety (90) days commencing 
the second Monday following the entry of this Order; 
and 


(3) Frank J. Brennan be and hereby is suspended 
from association with any broker-dealer or investment 
adviser for a period of one hundred and twenty (120) 
days commencing the second Monday following the 
entry of this Order, and thereafter barred from 
association with any broker-dealer or investment 
adviser in any capacity other than as a supervised 
employee in a non-supervisory capacity. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15680/March 27, 1979 


In the Matter of 

NEW YORK STOCK EXCHANGE, INC. 

11 Wall Street 

New York, New York 10005 

(SR-NYSE-78-69) 

ORDER APPROVING PROPOSED RULE CHANGE 


On December 6, 1978, the New York Stock Exchange, 
Inc. (“NYSE”) filed with the Commission, pursuant to 





1For further information see SEC v. Florida Bank 


Fund, Inc., et al., 
(October 19, 1978). 


Litigation Release No. 8565 
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Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
authorizes the NYSE, after written notice, to 
summarily suspend an employee or approved person 
from association with an NYSE member if the 
employee or approved person fails to pay a fine 
assessed by the NYSE within 45 days of the date on 
which the fine became due. 


Notice of the proposed.rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 15543, January 
30, 1979) and by publication in the Federal Register 
(44 FR 7854, February 7, 1979). No comments with 
respect to the proposed rule change have been 
received by the Commission. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to a 
securities exchange, and in particular, the require- 
ments of Section 6 and the rules and regulations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15681/March 27, 1979 


SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 85/March 27, 1979 


Admin. Proc. File No. 3-5554 
In the Matter of 
JAMES JOHN MASIELLO 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these broker-dealer proceedings under the 
Securities Exchange Act of 1934 (“Exchange Act”) and 
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the Securities Investor Protection Act of 1970 
(“SIPA”),1 James John Masiello has failed to appear 
at the hearing of which he was duly notified in these 
proceedings instituted by the Commission and is 
therefore in default. 


On the basis of the Order for Proceedings, as 
amended, it is found that: 


A. James John Masiello (‘‘Masiello’”) was an 
employee of E.J. Albanese & Co., Inc. (“Albanese”) 
and a controlling person of Albanese and Willis E. 
Burnside & Co., Inc. (“Burnside”). 


B. On or about November 15, 1976, the United 
States District Court for the Southern District of New 
York issued a final judgment of permanent injunction, 
enjoining Masiello from further violations of Section 
17(a) of the Exchange Act and Rules 17a-3, 17a-4 and 
17a-11 thereunder. 


C. On or about November 4, 1976, the United States 
District Court for the Southern District of New York 
issued a decree adjudicating the customers of 
Albanese to be in need of protection under the 
provisions of SIPA, and appointing a trustee for the 
liquidation of Albanese pursuant to Section 5(b)(3) of 
SIPA. 


D. On or about December 21, 1977, the United States 
District Court for the Southern District of New York 
issued a decree adjudicating the customers of 
Burnside to be in need of protection under the pro- 
visions of SIPA, and appointing a trustee for the 
liquidation of Burnside pursuant to Section 5(b)(3) of 
SIPA. 


E. From on or about October 28, 1977 and prior 
thereto, to December 20, 1977, Masiello willfully aided 
and abetted to the willful violation by Burnside of 
Section 15(c)(3) of the Exchange Act and Rule 15c3-1 
thereunder, in that Burnside, aided and abetted by 
Masiello, made use of the mails and means and 





lin the Matter of James John Masiello, Admin. Proc. 
File No. 3-5554, instituted on October 2, 1978. An 


Amended Order for Proceedings was issued on 
October 11, 1978. Securities Exchange Act Release 
Nos. 15217 (October 5, 1978) and 15233 (October 17, 
1978); Securities Investor Protection Act of 1970 
Release Nos. 75 (October 5, 1978) and 77 (October 17, 
1978). 


2Rule 6(e) of the Commission’s Rules of Practice 
provides that the allegations in the Order for Pro- 
ceedings may be deemed to be true as to a defaulting 
respondent. 





instrumentalities of interstate commerce to effect 
transactions in, and to induce and attempt to induce 
the purchase and sale of securities (other than an 
exempted security or commercial paper, bankers’ 
acceptances, or commercial bills) at a time when: (1) 
Burnside’s aggregate indebtedness to all other 
persons exceeded 1500 per centum of its net capital; 
and (2) Burnside did not have and maintain net capital 
of not less than $25,000. 


F. From on or about June 1976 and prior thereto, to 
on or about October 20, 1976, Masiello willfully aided 
and abetted the willful violation by Albanese of 
Section 15(b) of the Exchange Act and Rule 15b3-1 
thereunder, in that Albanese failed to promptly file a 
revised Form BD which was required by the rule to be 
filed by all broker-dealers no later than 120 days after 
October 1, 1975. 


G. During the period from on or about June 1976 to 
on or about October 30, 1976, Masiello willfully aided 
and abetted the willful violation by Albanese of 
Section 15(b) of the Exchange Act and Rule 15b3-1 
thereunder, in that Albanese, aided and abetted by 
Masiello, omitted to disclose on amendments to its 
Form BD filed with the Commission that Masiello: (1) 
was a controlling person at Albanese; (2) had been 
enjoined as a result of a Commission injunctive 
action; and (3) had been sanctioned by the Com- 
mission and the National Association of Securities 
Dealers, Inc. (“NASD”). 


H. During the period from on or about October 28, 
1977 to on or about December 20, 1977, Masiello 
willfully aided and abetted the willful violation by 
Burnside of Section 15(b) of the Exchange Act and 
Rule 15b3-1 thereunder, in that Burnside, aided and 
abetted by Masiello, omitted to disclose on amend- 
ments to its Form BD filed with the Commission that 
Masiello: (1) was a controlling person of Burnside; (2) 
had been previously enjoined as a result of a 
Commission injunctive action; and (3) had been 
sanctioned by the Commission and the NASD. 


|. From at least on or about October 28, 1977 to on 
or about December 20, 1977, Masiello willfully aided 
and abetted the willful violation by Burnside of 
Section 17(a) of the Exchange Act and Rule 17a-4 
thereunder, in that Burnside, aided and abetted by 
Masiello, failed to make and keep current and 
accurate certain of its books and records relating to 
its business including, but not limited to, Burnside’s 
net capital computations, stock record and general 
ledger. 


J. On or about October 21, 1976, Masiello willfully 
aided and abetted the willful violation by Albanese of 
Section 17(b) of the Exchange Act, in that Albanese, 
aided and abetted by Masiello, failed and refused to 


produce its books and records for reasonable 
periodic, special and other examinations by the 
Commission's staff. 


K. From on or about October 28, 1977 to on or about 
December 20, 1977, Masiello willfully aided and 
abetted the willful violation by Burnside of Section 
17(a) of the Exchange Act and Rule 17a-11, there- 
under, in that Burnside, aided and abetted by 
Masiello, failed to: (1) immediately notify by telegraph 
the Commission’s home office and the Commission’s 
New York Regional Office that its was in violation of 
the Net Capital Rule; (2) immediately notify by 
telegraph the Commission’s home office and the 
Commission’s New York Regional Office of its failure 
to maintain current and accurate books and records; 
(3) file a report of its financial condition within 24 
hours of the date which required giving of the notice 
of violation of the Net Capital Rule; and (4) file a 
report within 48 hours of the telegraphic notice of its 
failure to maintain current and accurate books and 
records, stating what steps had been, and were being, 
taken to correct the situation. 


L. Masiello was associated with Albanese in the 
capacity described in paragraph A above on November 
4, 1976, when a trustee for the liquidation of Albanese 
was appointed pursuant to SIPA, as described in 
paragrpah C above. 


M. Masiello was associated with Burnside in the 
capacity described in paragraph A above on December 
21, 1977, when a trustee for the liquidation of 
Burnside was appointed pursuant to SIPA, as 
described in paragraph D above. 


Accordingly, IT 1S ORDERED that James John 
Masiello be, and hereby is barred from being 
associated with any broker or dealer. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15682/March 28, 1979 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock (par value $.10) of METROPOLITAN 
GREETINGS, INC. from listing and registration 
thereon. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15683/March 29, 1979 


PROPOSAL OF AMENDMENTS WITH RESPECT TO 
THE LOST AND STOLEN SECURITIES PROGRAM 


AGENCY: Securities and Exchange Commission. 


ACTION: Proposed rule amendments. 

SUMMARY: This action proposes amendments to 
the Lost and Stolen Securities Program which would 
establish registration provisions under the section for 
all reporting institutions subject to Section 17(f)(1) of 
the Act, except for a) brokers and dealers whose only 
business is conducted on a _ national securities 
exchange and who do not conduct a public business, 
and b) brokers and dealers who limit their business to 
sales of variable contracts or limited partnerships, 
establish a unified, central data base of reported 
securities thefts and losses, incorporate the 
temporary pilot period exemptions from reporting and 
inquiry, establish an exemption from required inquiry 
for bearer securities received by a reporting institution 
directly from a customer to whom it had previously 
sold the securities, provide modified reporting and 
inquiry requirements, and incorporate two staff inter- 
pretations extending the exemption from required 
inquiry to securities received from a “certificate drop” 
and from a Federal Reserve Bank or Branch from a 
safekeeping account. In addition, this release 
includes proposed modifications to the Commission’s 
reporting form, Form X-17F-1A. 


DATE: Comments must be received on or before 
May 4, 1979. 


ADDRESS: Persons wishing to submit written views, 
data, and comments should file three copies thereof 
with George A. Fitzsimmons, Secretary, Securities 
and Exchange Commission, Washington, D.C. 20549. 
All submissions should refer to File No. S7-611 and 
will be available for public inspection. 


FOR FURTHER INFORMATION CONTACT: Gregory 
C. Yadley, Branch Chief, Division of Market Regula- 
tion, Securities and Exchange Commission, Washing- 
ton, D.C. 20549, telephone 202-376-8129. 


SUPPLEMENTARY INFORMATION: With a view 
towards having the final, amended version of 
§240.17f-1 in place by June 30, 1979, the end of the 
Lost and Stolen Securities Program’s (the “Program”) 
pilot period, the Commission herein proposes various 
amendments and modifications to §240.17f-1 and the 
Program based on the public comments received in 
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response to the solicitation of views contained in 
Securities Exchange Act Release No. 15015.1 


BACKGROUND 


On August 5, 1977, the Commission published the 
final, amended version of §240.17f-1 ,2 implementing 
Section 17(f)(1) of the Act, which mandated the 
establishment of a securities reporting and validation 
system. On January 2, 1978, the system for the 
processing of reports and inquiries became fully 
operational. 


In order to monitor the effectiveness of the section 
and the System designed to carry out the Program, 
the Commission determined that the Program should 
be instituted initially on a pilot basis, through 
December 31, 1978. 


On July 31, 1978, the Commission issued Release No. 
34-15015, soliciting public comments concerning the 
operation of the Program and redesignation of SIC as 
the Commission’s designee. Thereafter, in response 





143 FR 34790 (August 7, 1978), hereinafter cited as 
“Release No. 34-15015.” 


2Securities Exchange Act Release No. 13832, 42 FR 
41022 (August 12, 1977), hereinafter cited as “Release 
No. 34-13832.” 


3The Commission determined that it would be appro- 
priate to designate another person, as provided for by 
the statute, to receive and process reports and 
inquiries made pursuant to the section on behalf of 
the Commission. Accordingly, the Commission 
solicited plans from persons interested in acting as 
the Commission’s designee and, after analysis of the 
submissions, designated Securities Information 
Center, Inc. (“SIC”) to maintain and operate the data 
base of missing, lost, counterfeit or stolen securities 
on its behalf, through the pilot period ending 
December 31, 1978. Securities Exchange Act Release 
No. 13538, 42 FR 26495 (May 12, 1977). AutEx, Inc., 
was originally named as the designee. Subsequently, 
as a result of the acquisition of AutEx by ITEL Corp., 
SIC was created as a wholly-owned subsidiary of ITEL 
Corp. 


4The Lost and Stolen Securities “Program” encom- 
passes both the computerized data bank maintained 
by SIC for corporate and municipal securities and the 
Lost and Stolen Securities Checklist maintained by 
the Federal Reserve Banks for United States Govern- 
ment and agency securities. The Lost and Stolen 
Securities “System” refers only to the SIC data base 
and procedures. 





to numerous requests for additional time in which to 
submit comments, the Commission extended the 
close of the comment period from September 8, 1978, 
to October 15, 1978.5 


The Commission subsequently adopted a release® 
which extended the expiration of the Program's pilot 
period from December 31, 1978, to June 30, 1979, re- 
designated SIC as its designee to maintain and 
operate the data base of missing, lost, counterfeit or 
stolen securities for a two-year term ending December 
31, 1980, and required certain institutions subject to 
§240.17f-1 to register with SIC for the 1979 calendar 
year.’ After analyzing the approximately 120 comment 
letters submitted by members of the public in 
response to its solicitation release, the Commission 
has determined to issue for public comment certain 
proposed amendments to the section and other 
modifications to the Program, as discussed below. 


Institutions Subject to Section §240.17f-1 


The financial institutions required to make reports and 
inquiries with respect to missing, lost, counterfeit or 
stolen securities pursuant to §240.17f-1 include a 
cross-section of bee! | 20,000 securities, banking and 
corporate entities.° Preliminary review of the 
comments received in response to Release No. 15015 
indicated that it may be appropriate to exempt from 
the operation of the section certain classes or 
subclasses of these institutions or to limit the 
applicability of the section with respect to such 
institutions. Similarly, it was felt that it may be appro- 





securities Exchange Act Release No. 15159, 43 FR 
43035 (September 22, 1978). 


SSecurities Exchange Act Release No. 15289, 43 FR 
52418 (November 9, 1978). 


7As of December 31, 1978, SIC has received a total of 
370,909 reports representing $1,730,808,150.00 in 
missing, lost, counterfeit or stolen securities and 
1,791,658 inquiries. Since January 1, 1978, a total of 
445 inquiries resulted in ‘‘hits.’”’ The securities 
involved in these “hits” are valued at $13,109,960.00. 


8“Every national securities exchange, member 
thereof, registered securities association, broker, 
dealer, municipal securities dealer, registered transfer 
agent, registered clearing agency, participant therein, 
member of the Federal Reserve System, and bank 
whose deposits insured by the Federal Deposit 
Insurance Corporation....” Securities Exchange 
Act of 1934 §17(f)(1), 15 U.S.C. §78q(f)(1) (supp. 
1978). 


priate to broaden the scope of the section to include 
additional classes of financial institutions or to 
impose greater requirements on certain classes or 
subclasses of institutions. 


In response to the Commission’s solicitation of public 
views, some commentators suggested increased 
participation in the Program through recommenda- 
tions that all financial institutions which deal in 
securities be included in the section. In particular, it 
was suggested that savings and loan associations, 
Federal credit unions, the Federal Reserve Banks, 
insurance companies, paying agents for bonds, 
trustees for municipal issues, and domestic branches 
of foreign banks be made subject to the provisions of 
the section. Paying agents for bond interest and 
trustees for municipal issues, registered as transfer 
agents, are already covered by §240.17f-1. Some 
insurance companies and subsidiaries of insurance 
companies, by virtue of their registration as broker- 
dealers, are already subject to Section 17(f)(1) of the 
Act. Additional legislation, however, would be 
required to achieve mandatory participation by such 
other entities as savings and loan associations, 
Federal credit unions, and the Federal Reserve 
Banks.9 


By far the largest number of comment letters 
addressing the issue of the scope of the program 
recommended that exemptions be provided by 
§240.17f-1. As expected, the suggestions came from 
all sectors of the industry and may be broadly 
gathered into four large groupings: (1) “small” 
financial institutions; (2) brokerage firms which do 
not deal with the public; (3) firms engaged in a 
specialized business; and (4) all other banks, broker- 
dealers, and transfer agents whose handling of 
securities certificates is minimal. 





2The staff of the Commission intends to monitor, 
where possible, the operation of the Program to 
determine whether legislation mandating the inclusion 
of additional classes of institutions in the Program 
seems appropriate. Paragraph (d) of §240.17f-1, which 
is redesignated proposed paragraph (e), does provide 
for voluntary participation in the Program for financial 
institutions not included in Section 17(f) of the Act. In 
this regard, the Commission encourages financial 
institutions not within the jurisdiction of this section 
to apply under paragraph (d) to become so included. 
The Commission, as a condition to granting such a 
status, will require those institutions to undertake to 
comply with §240.17f-1 on the same basis as a 
reporting institution. Letters requesting participation 
in the Program should be denominated “Application 
for Designation as a Reporting Institution Pursuant to 
§240.17f-1” and should be addressed to the Division 
of Market Regulation. 
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During the pilot phase of the Program, no exceptions 
from registration in the Program were granted, 0 and 
all financial institutions listed in Section 17(f) of the 
Act were required to participate. Congress, on the 
basis of a series of public hearings'' had determined 
that certain classes of institutions were required to 
participate, and the Commission had no independent 
additional information which would justify a departure 
from the Congressional approach. Now, however, one 
year after §240.17f-1 became fully effective, the 
Commission has analyzed the vulnerability to the 
public if exceptions are provided and assessed the 
burdens on the industry if they are not. 


The Commission has determined that there are two 
general classes of broker and dealers whose securities 
activity is so limited that they may be appropriately 
exempted from the registration provisions of the 
securities exchange and who do not conduct a public 
business is conducted on the floor of a national 
business, and (b) brokers and dealers whose business 
is limited to sales of variable contracts or limited 
partnerships and who do not hold or receive securities 
subject to the reporting and inquiry provisions of the 
section. 


Since such persons do not deal in or handle securities 
certificates, the Commission proposes that the 
amendment to §240.17f-1 incorporating the registra- 
tion requirements of the Program into the section and 
discussed infra include exemptions for brokers and 
dealers engaged solely in the sale of variable 
contracts or limited partnerships and for floor traders, 
floor brokers, and specialists who do no public 
business. 


Securities Encompassed by Section 240.17f-1 


In Securities Exchange Act Release No. 13280,13 the 





10of course, §240.17f-1 does include certain 
exceptions from required inquiry, and additional 
reporting and inquiry exceptions were provided during 
the pilot, implementing, phase of the Program. See 
discussion infra. 


11Organized Crime—Stolen Securities, Hearings 
before the Permanent Subcommittee on Investiga- 
tions, 92nd Cong., 1st Sess. (1971); 93rd Cong., 1st 
Sess. (1973); 93rd Cong., 2nd Sess. (1974), herein- 
after cited as “Hearings.” 


12These brokers and dealers would continue to be 
“reporting institutions” under the section. 


1342 FR 11829 (March 1, 1977). 
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Commission announced that to ease implementation 
of the Program and to focus on the most heavily 
traded securities, corporate and municipal issues not 
assigned CUSIP numbers would be exempt from 
required reporting and inquiry for the duration of the 
pilot program (the “non-CUSIP exemption”). 


Thereafter, in Release No. 34-15015, the Commission 
solicited comments from interested members of the 
public in whether the non-CUSIP exemption should be 
continued, modified, incorporated in the section or 
terminated, and whether other types of securities 
should be exempted from, or included in, the 
section’s coverage. 


A majority of the comments received by the Com- 
mission urged that the non-CUSIP exemption be 
continued and/or made permanent. The balance of the 
comments recommended the inclusion and deletion of 
certain types of securities. 


When the Commission initially adopted the 
non-CUSIP exemption in connection with the imple- 
mentation of the Program, it recognized that the 
Program’s purposes would be better served if its focus 
was on those securities which were commonly held by 
the investing public, most readily negotiable, and 
most often subject to loss, theft or counterfeiting. 
The CUSIP system offered a pre-existing, convenient, 
efficient method for concentrating on those securities 
that would be most appropriate for inclusion in the 
Program. 


Certain specific non-CUSIP securities were mentioned 
for inclusion within the section by some 





14The CUSIP system utilizes such factors as whether 
the security is traded on a national securities 
exchange, listed in the National Quotation Bureau’s 
“pink sheets,” traded on a national basis or is of 
general interest to determine whether assignment of a 
CUSIP number is appropriate. Approximately 
1,200,000 securities issues are presently assigned to 
CUSIP numbers. These factors operate to limit 
non-CUSIP securities to those that are of “local 
interest” or are short term commercial paper or 
money-market instruments such as certificates of 
deposit, among others. In addition, non-certified 
securities are not assigned CUSIP numbers. It is 
worthy of note, however, that even though a securities 
issue may be initially of “local interest,” it may 
subsequently be assigned a CUSIP number due to 
increased investor interest, or trading or listing on an 
exchange. Consequently, in most instances, there is a 
correlation between the lack of an assigned CUSIP 
number and the lack of a general market for the 
particular security. 





commentators. A few commentators urged that bond 
coupons, certificates of deposit, and money-market 
instruments be subject to the section’s required 
reporting and inquiry provisions. The Commission, 
however, is of the view that to require reporting and 
inquiry with respect to bond coupons would be 
unnecessary and would prove to be _ intolerably 
burdensome on paying agents for corporate and 
municipal bond issuers. In addition, inclusion of bond 
coupons, certificates of deposit, and money-market 
instruments would necessarily increase system costs 
to reporting institutions since SIC would process 
more inquiries and reports. Moreover, inclusion of 
these securities would necessitate significant, 
expensive, and impracticable modifications to SIC’s 
system. 


Therefore, the Commission proposes that the present 
temporary exemption for non-CUSIP securities and 
bond coupons be continued without change and 
solicits comment on whether it should be 
incorporated in §240.17f-1. 


Dual Appropriate Instrumentalities 


Section 240.17f-1 specifies that reports and inquiries 
shall be made to the “appropriate instrumentality.” 
For securities issued by the U.S. Government, an 
Agency or instrumentality of the U.S. Government, 
the International Bank for Reconstruction and 
Development, the InterAmerican Bank, or the Asian 
Development Bank, the appropriate instrumentality is 
any Federal Reserve Bank or Branch (the “FRB”).19 
For reports and inquiries regarding all other 
securities, the appropriate instrumentality is the 
Commission or its designee. 


In Release No. 34-15015, the Commission solicited 
comments from interested members of the public as 
to whether the framework of dual appropriate instru- 
mentalities provided by the section should be retained 
or whether a unified central data base would be 
preferable. In addition, comments as to any difficul- 
ties experienced due to the concept or operation of 
the two appropriate instrumentalities were invited. 


In response to the Commission’s solicitation, almost 
two-thirds of the comments received recommended 
merger of the SIC and FRB data bases. The comments 
also revealed that there may be some significant 
systemic difficulties inherent in the continuation of 
the framework of dual appropriate instrumentalities. 
For example, some confusion has been experienced 
by reporting institutions with regard to which Federal 
Reserve Bank or Branch would be appropriate to 





1517 CFR §240.17f-1(a)(2)(i). 


receive their reports and inquiries. Moreover, some 
reporting institutions have forwarded reports and 
inquiries to the incorrect appropriate instrumentality, 
thereby causing delays in the inclusion of relevant 
information in the data base. 


In view of the comments received and the systemic 
problems presented by the current framework of dual 
appropriate instrumentalities, the Commission has 
determined that a unified data base of missing, lost, 
counterfeit, and stolen securities be established. 
Since SIC has been redesignated by the Commission 
to maintain and operate the data base of missing, 
lost, counterfeit, and stolen securities for a two year 
term ending December 31, 1980, has the computer 
capacity to assimilate the reports already in the FRB 
data base, and has expressed a willingness to take on 
this area of responsibility, the Commission is issuing 
for public comment a proposed amendment to 
paragrah (a) of §240.17f-1 deleting the definition of 
the term “appropriate instrumentality” and other 
conforming, technical amendments, the effect of 
which would be to create a unified central data base. 


Reporting Time Requirements 


In order to ascertain whether the section’s reporting 
time requirements are appropriate and consistent with 
securities industry and banking practices, and with a 
view towards proposing modifications where neces- 
sary, the Commission, in Release No. 34-15015, 
solicited comments from interested members of the 
public. 


Two-thirds of the comments received recommended 
no change from the reporting time requirements 
currently contained in the section.'§ In response to 
comments recommending that the reporting time 
requirements be extended, the Commission is of the 
view that to do so would be contrary to the purposes 
of Section 17(f)(1) of the Act. Clearly, expeditious 
reporting of losses is necessary to achieve the 
objectives of the Program—the detection and recovery 





16One commentator recommended that the reporting 
time requirements be made more flexible in periods of 


high trading volume. The Commission, however, 
believes that it is precisely during periods of higher 
than normal trading volume that relatively short 
reporting time requirements are appropriate to help 
prevent and halt the further negotiation of missing, 
lost, counterfeit or stolen certificates. Periods of high 
trading volume, together with a volatile market 
situation, give the holders of such securities a greater 
opportunity for further negotiation. 
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of missing, lost, stolen or counterfeit securities. 17 
Section 240.17f-1 recognizes, however, the potential 
compliance burdens and operational difficulties that 
unnecessarily strict reporting time frames would 
cause. Therefore, flexibility is provided by tying the 
reporting provisions to the type of loss involved and 
avoiding burdensome reporting requirements where 
essential information is not available. 


In fact, with respect to most of the section’s reporting 
time requirements, reporting institutions are given 
additional time to make reports when losses are 
discovered in special circumstances or when certifi- 
cate numbers are unknown. The only instance where a 
report is required without exception to be made within 
one business day after discovery of the loss notwith- 
standing any lack of certificate numbers is when 
criminality is suspected. 


In response to those comments recommending that a 
single uniform reporting time requirement be 
proposed, the Commission has determined that such 
a change would be inappropriate since the reporting 
time frames for missing or lost securities would have 
to be reduced to conform to the one business day 
required in the case of stolen or counterfeit securities. 
This modification would result in an unnecessary 
reporting burden. 


After considering the public commentary and the 
policies underlying the reporting time requirements, 
the Commission has resolved to continue the current 
reporting time requirements without modification. 


Form X-17F-1A 


Paragraph (b)(6) of §240.17f-1 requires that all reports 
made pursuant to this section be submitted on SEC 
Form X-17F-1A. In Release No. 34-15015, the 
Commission solicited comments as to whether Form 





17 Testimony elicited during the 1971 Senate Hearings 
showed that stolen securities may be easily moved 
throughout the country for illegal negotiation wtihin 
matter of hours. Hearings, 92nd Cong., 1st Sess. 
(1971), at 107-118. 


18Because of the criminality involved, a report 
regarding the discovery of a counterfeit security must 
also be filed within one business day of discovery. In 
this case, however, the reporting institution would 
have the certificate in its possession or keeping and, 
therefore, would have all the relevant information to 
make the report. Expeditious reporting of a counterfeit 
security is particularly appropriate since there are 
often duplicate counterfeit securities in circulation. 
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X-17F-1A should be modified in terms of its format, 
graphics, or the information required, and whether the 
form has been useful in identifying and tracing 
missing, lost, counterfeit, and stolen securities. 


The majority of the comments received generally 
endorsed the reporting form. There were, however, a 
number of suggestions which the Commission 
believes should be incorporated into the form. 


Several commentators urged a designation on the 
form of the type of loss being reported. The 
Commission agrees that if additional measures are to 
be taken to prevent losses, it is necessary to learn as 
much as possible about losses actually suffered by 
reporting institutions. Therefore, the Commission 
proposes that the form be modified to include a 
designation for the type of loss reported. 19 


In response to other comments received the Commis- 
sion proposes the following modifications to Form 
X-17F-1A: inclusion of the telephone number of the 
reporting institution,<Y specific designation of the 
Federal Reserve Banks, the FBI, and Local Police as 
parties to whom reports may be required to be sent,2! 
and the names and addresses of transfer or paying 
agents and insurance companies who receive copies 
of filed reports.22 More space has also been provided 
under Item 11 for the name of the registered holder or 
bearer, and under item 12, for ‘“certificate/serial 
numbers.” Under item 5, “Type of Security,” certain 
designations have been removed, while “Government 
or Agency” security has been added. 


The Commission has been advised that there is some 
confusion regarding the requirement to include the 
alphabetical prefix or suffix with the certificate 
number when making reports. Section 240.17f-1 
requires the inclusion of prefixes or suffixes on 
reports wherever they are available. It should be noted 
that SIC computer software is capable of searching 
the data base without prefixes or suffixes. 
Accordingly, if a reporting institution is unable to 
determine the prefix of suffix of the subject security, 
it should nevertheless proceed with the report. 





19See item number 4 of the appendix (Proposed Form 
X-17F-1A). 


20See item 1 of the appendix. 
21See items 17, 18 and 19 of the appendix. 


22See items 20 and 21 of the appendix. 





However, SIC may indicate as a “nit?2s any security 
with the same certificate number, although, in fact, it 
may not be a true match because the reported security 
may have a prefix or suffix unknown at the time it was 
reported.24 


Inquiry Time Frames 


Section 240.17f-1 does not dictate time frames within 
which reporting institutions must make inquiries with 
respect to securities coming into their possession or 
keeping to ascertain whether such securities have 
been previously reported as missing, lost, counterfeit 
or stolen.2° In Release No. 34-15015, the Commission 
solicited comments from interested members of the 
public regarding whether inquiries should be made 
within certain time periods and, if so, within what 
time periods. 


The great majority of comments received recom- 
mended that the Commission continue the current 
rule provision. 


Since the flexibility provided by the section apparently 
has been accepted by reporting institutions, the 
Commission recommends that no change from the 
present rule, which leaves the time within which 
inquiries are made to the business judgment of the 
individual reporting institutions. 


Inquiry Pilot Period Exemptions 
A. The Registered Transfer Agent Exemption 


During the pilot program, registered transfer agents 





23a “hit” results when an inquiry matches a 
previously submitted report. 


240Ff course, institutions filing reports in these 
circumstances should diligently search for the 
unknown prefixes or suffixes and submit an update on 
Form X-17F-1A with the information to SIC as quickly 
as possible after discovery. 


25See 17 CFR §240.17f-1(c). 


26The Commission, in Release No. 34-13832, stated 
that economic realities would, in most cases, dictate 
that a reporting institution “make inquiry prior to 
giving value, particularly if the securities or circum- 


stances appear to be suspicious...” The 
Commission continues to believe that this statement 
of expected conduct is appropriate, since business 
relationships between customers and institutions are 
infinitely variable in nature and circumstances. 


are exomps from the inquiry provisions of 
§240.17f-1.27 Release No. 34-15015 solicited com- 
ments from interested members of the public with 
regard to whether the temporary transfer agent 
exemption from required inquiry should be continued, 
modified, incorporated into the section, or allowed to 
lapse.28 The overwhelming majority of the comments 
received by the Commission urged that this temporary 
exemption be continued and/or incorporated into the 
section. 


Traditionally, transfer agents have had a pivotal role, 
through their “stop transfer lists,” in maintaining 
information regarding securities deemed to be 
missing, lost or stolen. A transfer agent will not effect 
registration of a transfer unless it is satisfied from its 
own records and a review of its stops that the 
particular transfer is in all respects proper. 


Despite the adoption of §240.17f-1, the traditional 
practice by which persons who suffer loss or theft of 
securities notify the transfer agent of such loss or 
theft has continued in order to protect such persons’ 





27in Securities Exchange Act Release No. 13281, 42 
FR 11844, (March 1, 1977), the Commission proposed 
an amendment to §240.17f-1 which, if adopted, would 
have exempted registered transfer agents from 
required inquiry. Subsequently, with a view towards 
obtaining more information with respect to the impact 
of such an amendment on the costs of the System to 
institutions subject to the section and the effective- 
ness of the system in preventing and halting the 
further negotiation of missing, lost, counterfeit or 
stolen securities, the proposed amendment was with- 
drawn. The Commission, thereafter, issued Release 
No. 34-13832 which included the current temporary 
exemption, and in Securities Exchange Act Release 
No. 15289 (November 9, 1978), extended the duration 
of the pilot program and the exemption from 
December 31, 1978, to June 30, 1979. 


28The release also solicited public commentary with 
regard to a staff interpretation which makes the 
transfer agent exemption applicable to a transfer 
agent engaged as an exchange, conversion, or 
redempton agent or depository, or tender agent 
(whether such transfer agent is acting as the issuer's 
transfer agent or as a depository or tender agent in 
connection with a so-called “unfriendly tender offer”), 
as long as such transfer agent maintains or is 
provided with current and accurate records of stop 
transfer instructions and inquiry of such records is 
made for each item received prior to issuing a new 
certificate, transferring record ownership, disbursing 
funds, or otherwise completing the transaction. Letter 
to the Stock Transfer Association, Inc., dated March 
8, 1978. 
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interest in the particular securities.29 The continued 
filing of “stops” with the transfer agent, accordingly, 
has meant that the transfer agent has had substanti- 
ally the same information regarding the securities of 
an issuer as has the appropriate instrumentality. 
Consequently, requiring the transfer agent to inquire 
with the appropriate instrumentality, as well as its 
own stop files, would be duplicative in most 
instances. 


In order to eliminate some of this duplication, and to 
ensure that the transfer agent has identical records to 
those included in the appropriate instrumentality’s 
data base, the section requires that a reporting insti- 
tution not only submit a report of loss to the appro- 
priate instrumentality but, also contemporaneously, 
forward a copy of the report to a registered transfer 
agent for the issue.39 


If the transfer agent exemption were allowed to lapse 
at the end of the pilot period, the resultant duplication 
would necessarily increase the costs of the System to 
those institutions subject to the section since the 
total number of inquiries processed by SIC wouid 
increase markedly. Most importantly, termination of 
the exemption would not afford investors increased 
protection, since the information in transfer agent 
stop files is substantially similar to the information 
contained in the data base of the appropriate instru- 
mentality. 


In light of the discussion above, the Commission 
proposes incorporation of the transfer agent 
exemption into the section. 





29See UCC §§8-311 and 8-405. See also Exxon v. 


Raetner, 533 SW2d 842 (Ct. Civ. App. Tex. 1976). 


30To further these goals, the Commission proposes 
an amendment to the section which would require 
reporting institutions to submit a copy of Form 
X-17F-1A to a transfer agent for the issue one day 
after discovery of a counterfeit security. 


S1with respect to the staff's interpretaton of the 
transfer agent exemption, discussed in footnote 28 
Supra, the Commission has determined that it is 
based on sound policy and practical business 
considerations, but is of the view that since the 
proviso, in reality, does not obligate the transfer agent 
to perform his functions in any manner different than 
that dictated by state law and sound business 
practices, its incorporation into the section would not 
serve any useful purpose. 
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B. The De Minimus Exemption 


In Securities Exchange Act Release No. 13280,92 the 
Commission announced an interpretive clarification of 
§240.17f-1 which exempted from required inquiry 
securities transactions valued at less than $10,000 for 
the duration of the pilot program to ease the Pro- 
gram’s implementation (the “de minimus exemption”). 


In addition, during the pilot program, the staff of the 
Commission issued two interpretive letters regarding 
this temporary exemption. The first stated that a 
reporting institution must view a securities trans- 
action in its entirety and not on a piecemeal basis 
when determining whether the exemption is 
applicable.33 The second interpretation extended the 
exemption to include securities transactions of 
exactly $10,000 in recognition of the fact that most 
debt securities are issued in $5,000 face value 
denominations, and in the interest of reducing the 
burden imposed by the rule on municipal securities 
brokers and dealers.94 


In Release No. 34-15015, the Commission solicited 
comments from interested members of the public with 
regard to whether the exemption and its accompany- 
ing interpretations should be continued, modified, 
incorporated in the section, or allowed to lapse. 


More than one-half of the comments submitted in 
response to the solicitation release recommended that 
the exemption be continued. In addition, the great 
majority of the commentators recommended continu- 
ance and/or incorporation into the section of the 
“whole transaction” interpretation, and the “exactly 
$10,000” interpretation. 


The determination by the Commission to exempt 
transactions under $10,000 was based, in part, on an 
impact study which indicated that the greatest 





3242 FR 11829 (March 1, 1977). 


33Letter to La Salle National Bank, dated December 7, 
1977. For example, where four $5,000 bonds are used 
as collateral for a single loan, the total transaction 
exceeds $10,000, and the de minimus exemption from 
inquiry may not be claimed. If each certificate were 
analyzed with respect to the exemption’s applicability, 
relatively few transactions would require inquiry. 


341 etter to Federal Reserve Bank of St. Louis, dated 
January 12, 1978. Although the interpretation’s 
rationale was based on the situation presented by 
debt security transactions, in order to avoid 
confusion, it was designed to apply to equity 
securities as well. 





number of inquiries to be made by banks and 
registered transfer — would involve transactions 
of less than $10,000.35 


In addition, the Commission has analyzed data 
contained in surveys conducted by several transfer 
agent associations and has concluded that the 
exemption has been instrumental in establishing a 
securities validation system which is both cost effi- 
cient and effective. The surveys show, for example, 
that of 776 “hits” received on inquiries by a selected 
sample of transfer agents during the first six months 
of the pilot period, only 9.7% (75) had a face value or 
market value greater than $10,000. The face value or 
market value of these hits, however, totalled 90.6% 
($12,684,080.22) of the aggregate value of the 776 hits 
($13,994,212.07). From these figures and the fact that 
a necessary component of each hit is an inquiry, the 
Commission believes that the operation of the 
exemption minimizes the number of inquiries required 
to be made of the System and the cost of the System 
occasioned thereby, while maximizing the desired 
benefit—the discovery of the great majority of 
missing, lost, counterfeit or stolen securities. 


The Commission, therefore, is of the view that the de 
minimus exemption, as modified by the staff interpre- 
tations, be proposed as an amendment to the section. 


Inquiry Rule Exemptions 


Section 240.17f-1 requires that reporting institutions 
to make inquiry whenever securities come into their 
possession or keeping unless an exemption applies. 
Presently, the section provides an exemption from 
inquiry if the security is received: (1) directly from the 
issuer or issuing agent at issuance; (2) from another 
reporting institution or a Federal Reserve Bank in its 
capacity as fiscal agent; or (3) from a customer of the 
reporting institution where the certificate is Se 
in the name of such customer or its nominee.%6 


In response to the question of whether additional 
exemptions from inquiry should be permitted, the 
majority of the commentators suggested that inquiry 
should not be required in the case of bearer securities 
where the reporting institution taking such securities 
into its possession previously sold such securities to 
the person delivering them and can verify through its 





35The study projected that, on an annual basis, 


59.7% and 86% of all inquiries by banks and 
registered transfer agents, respectively, would involve 
transactions of less than $10,000. 


36See §240.17F-1(c)(1)(i), (ii), and (iii). 


internal records that it sold such securities to the 
presenter. 


The argument given in support of this additional 
exemption is that it is an unnecessary expense for the 
reporting institution and a needless burden on the 
facilities of the Program to require inquiries to be 
made on bearer securities which the broker or dealer 
knows to be legitimately owned by his customer. It is 
argued that the inquiry is especially unnecessary 
since the reporting institution can verify from its own 
internal records the authenticity of such bearer 
securities. 


The Commission agrees that in the situation where 
the accepting reporting institution ‘knows its 
customer” and can verify from its own internal records 
that the securities presented were those previously 
sold to its customer, the reporting institution is in a 
position comparable in terms of safety to that in 
which it accepts a registered security. 


Therefore, the Commission proposes an amendment 
to the section providing for an additional exemption 
from inquiry in the situation discussed above. 


Direct/Indirect Inquiry 


In Release No. 34-15015, the Commission solicited 
comments on whether or not the present program 
allowing for an election of participation status as 
either a direct or an indirect inquirer is appropriate. 
The great majority of the comments received endorsed 
the program. The Commission agrees that an election 
of participation status is desirable as it provides for 
institutions which may not have sufficient volume of 
securities transactions to otherwise justify the 
expense of participating as a direct inquirer. Such 
institutions may include those that wish to participate 
voluntarily, pursuant to paragraph (d) of §240.17f-1, 
and those required to participate by the Act. 
Therefore, the Commission proposes no modification 
to the Program providing for an election of participa- 
tion status. 


However, in response to comments indicating 
problems regarding communication between indirect 
inquirers and their designated direct inquirers, the 





37a reporting institution coming into possession or 
keeping of a bearer certificate in these circumstances 
would be expected to verify this fact by an examina- 
tion of prior confirmations of securities transactions 
issued to the customer, delivery receipts, and other 
relevant internal records which would document, to 
the satisfaction of the firm, that the bearer security is 
legitimately held by the customer. 
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Commission proposes an amendment to the section 
requiring reporting institutions to maintain as part of 
the recordkeeping requirements of proposed para- 
graph (g) of the section copies of agreements desig- 
nating other institutions as direct inquirers for 
processing of inquiries. Furthermore, indirect 
inquirers should not designate another reporting 
institution as a direct inquirer prior to an agreement 
with that institution. 


Finally, the Commission has stated that, in order to 
make reports and inquiries and to generally participate 
in the Program, it is necessary for reporting institu- 
tions to register with the Commission’s designee. 
Some institutions, however, have argued that since 
there is no provision in the section requiring registra- 
tion with SIC, they may forego registration and, as a 
result, be free from the requirements of the section. 


Therefore, to remedy this perceived gap in regulation, 
the Commission proposes a technical amendment to 
the section requiring all “reporting institutions,” as 
defined in paragraph (a)(1) of §240.17f-1, to register 
with the Commission or its designee pursuant to 
instructions issued by the Commission. 


Fee Structure 


In Release No. 34-15015, the Commission solicited 
comments on whether the present pricing structure is 
just and workable, and whether reasonable alterna- 
tives to this system exist.99 


As discussed above, the Program presently provides 
for two levels of user access with respect to inquiries, 
direct or indirect. The scheme of classification by type 
of participation was created with a view towards 
minimizing the monetary and administrative costs of 
the Program. This interest also guided the 
Commission in its formulation of the pricing schedule 
for reporting institutions.4 





38The Commission also encourages each direct 
inquirer to share with its indirect inquirers all 
information obtained in response to inquiries made on 
their behalf (e.g., pertinent information concerning 
hits). 


39SIC’s operational costs for the first year totalled 
$757,000.00, and it is estimated that for 1979 opera- 
tional costs will total $807,000.00. 


40Direct inquirers shoulder the costs of the System. 
Indirect inquirers are charged no fees by SIC but are 
subject to whatever fees they agree to pay their direct 
inquirer. One benefit of this approach is that it signifi- 
cantly alleviates problems relating to the frequent 
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Under the plan approved by the Commission, the 
usage fees are based on two variables, the aggregate 
number of items processed by SIC and the number of 
direct inquiries participating in the System. The 
aggregate usage cost of the Program is assumed by 
all direct inquiries, according to the type and size of 
institution involved.41 Thus, within a given classifica- 
tion of institution, all entities pay the same fee 
regardless of the actual number of inquiries or reports 
made. 


Although the majority of the comments recommended 
that the cost to the reporting institutions should be on 
a usage or “per item” basis, the Commission believes 
that such a plan would create a disincentive to making 
permissive inquiries, and thus outweigh any positive 
aspects. Most importantly, since the System serves 
all financial institutions which deal in securities, and 
particularly in light of the exemption from inquiry 
provided by the section when one reporting institution 
takes certificates from another, the benefit, and 
similarly the cost, of any particular inquiry inures to 
the entire financial community. 


In the Commission’s view, the present fee structure is 
fair, efficient, easy to administer, and encourages the 
making of inquiries. Therefore, the Commission 
recommends that no changes be made but would 
welcome constructive suggestions for further 
consideration. 


Staff Interpretations 


In Release No. 34-15015, the Commission solicited 
comments as to whether staff interpretations of 
§240.17f-1 should be modified and/or incorporated 
into the section. 


1. Warrants 


The staff declined a request that warrant cards, 
representing rights, be exempted from the reporting 
provisions of §240.17f-1. The rationale for this 
position is that, although individual rights are 
generally of minimal value, the number of rights 
represented by a warrant card is correlated to the 





collection of small bills from large numbers of 
persons, a problem which the Securities Investors 
Protection Corporation (“SIPC”) experienced to a 
great extent in its collection of assessment fees. 


41Billing classifications are based on the amount of 
deposits for banks, annual revenue for securities 
organizations, and number of shares issued in the 
case of non-bank transfer agents. 





number of shares a stockholder owns and, thus 
aggregated, can have a considerable value.4 


The majority of the comments received on the subject 
endorsed the staff’s treatment of warrants. However, 
four institutions suggested that warrants be exempted 
from the reporting provisions of the section, and one 
bank suggested that “short term” warrants—those 
expiring in less than 90 days—be exempted. 


For purposes of the pilot period, exemptions based on 
the minimal value of the securities involved has been 
provided only with regard to required inquiry (the “de 
minimus exemption). However, there have been no 
exemptions from reporting losses based on the 
minimal value of the securities involved, and the 
Commission sees no reason to provide a special 
exemption for warrant cards. Accordingly, the 
Commission maintains its initial position and 
recommends no changes in the treatment of warrants 
under the section. 


2. Losses During Completion of Delivery, Deposit or 
Withdrawal 


With regard to subparagraphs (b)(2)(iii)(B) and 
(b)(2)(iii)(C) of §240.17f-1, specifying the appropriate 
time and party to report losses when securities are 
delivered “over the window,” the staff published an 
interpretation stating that copies of delivery bills, 
stamped by receiving institutions “Received Subject 
to Count and Examination” and returned to delivering 
institutions, are “receipts” under the section and 
thereby create an obligation on the part of the 
receiving institution to report any losses to the appro- 
priate instrumentality. 


Of the eleven comments that dealt with this interpre- 
tation, only four disagreed with the staff’s view. They 
argued that it is contrary to normal business practice 
to obligate the receiving institution to make reports 
when it receives securities over the window and 
stamps delivery bills and receipts as “Received 
Subject to Count and Examination.” The remainder of 
the comments supported the staff’s interpretation and 
did not consider the requirement contrary to normal 
business practice. 


Subparagraph (b)(2)(iii)(B) of §240.17f-1 states that in 
an over the window transaction, where the delivering 





421 etter to Morgan Guaranty Trust Co., dated March 
13, 1978. 


431 etter to Northwestern Trust Co., dated February 
28, 1978. 


institution has a receipt, the delivering institution 
must supply the receiving institution with the 
certificate numbers, and the receiving institution must 
report losses within one business day of notification 
of the certificate number. When this rule was written, 
the staff intended that a receipt or detivery bill 
Stamped “Received Subject to Count and Examina- 
tion” would be within the meaning of the word 
“receipt” as used in subparagraph (b)(2)(iii)(B). Thus, 
the obligation to report missing or lost securities in 
these situations lies with the receiving institution. 


The primary objective was to provide clarity so that 
the obligation to report losses lies clearly with one 
party or the other. The Commission believes that the 
rule, as written, is equitable in most instances and 
that the certainty it provides justifies its continuation. 


Accordingly, the Commission recommends no 
revision of this interpretation. 


3. Timely Submission of Report 


As a result of the difficulties certain institutions have 
faced in researching the data to be submitted in a 
report of loss, the staff has published interpretations 
of the reporting requirements of the section stating 
that in instances where no criminal activity is 
suspected, a report must be made under subpara- 
graph (b)(2) of the section as soon as the reporting 
institution has available to it the CUSIP and certificate 
numbers of the security, provided, that the institution 
acts in good faith in promptly researching this data. 
This extension of time is not available where the 
circumstances surrounding the loss suggest possible 
criminal activity.44 


The Commission maintains the position taken in its 
interpretative letter and notes that if no criminal 
activity is suspected, a reporting institution may wait 
until it obtains the certificate and CUSIP numbers of 
the missing security before making its report, 
provided that the institution acts in good faith in 
attempting to obtain the missing data promptly.49 
There is, however, no extension of time for 
submission of reports where the number of shares, 
issue or maturity, type of loss, or other nonessential 
information is known. So long as the certificate and 





44Due to the overriding interest in disseminating 
information on thefts as quickly as possible, reports 
are required within one business day in this instance, 
even when certificate numbers are not available. Letter 
to First Trust Co. of St. Paul, dated March 20, 1978. 


45There is no outside time limit on research to deter- 
mine the certificate and CUSIP numbers. 
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CUSIP numbers of missing CUSIP numbers of 
missing certificates are known, reports must be made 
within the time periods presented by the section. 


4. Report to Law Enforcement 


Subparagraph (b)(1)(ii) of §240.17f-1 provides that all 
reporting institutions shall promptly report to the 
appropriate law enforcement agency upon the 
discovery of a theft or a loss where there is a 
substantial basis for believing that criminal activity 
was involved. To clarify those instances where such 
reports could be submitted to law enforcement, the 
staff issued an interpretation stating that an institu- 
tion does not necessarily have a “substantial basis” 
for such belief in those instances where the institu- 
tion’s knowledge of the loss or theft is based on 
unsubstantiated information given to it by another 
party.46 


The majority of the letters commenting on the subject 
endorsed the staff’s interpretation. However, a 
substantial number of commentators requested 
Clarification on two issues: 1) what constitutes a 
“substantial basis” for believing that criminal activity 
was involved, and 2) what is the “appropriate law 
enforcement agency.” 


The Commission recognizes that it is difficult for a 
reporting institution to determine when there is a 
“substantial basis” for believing that criminal activity 
is involved. Due to innumerable fact situations which 
may arise, however, the reporting institution must 
consider the totality of the facts and circumstances to 
make an informed judgment as to the likelihood that 
criminality is involved. 


Because of the importance of assuring that appro- 
priate law enforcement organizations are notified of 
potential crimes within their jurisdiction, certain 
guidelines may be helpful.47 A good faith deter- 
mination as to whether criminality is involved in a loss 





461 etter to Continental Stock Transfer and Trust Co., 
dated January 12, 1978. 


47The following general guidelines may be useful in 
deciding which law enforcement agencies to notify in 
certain instances. 


(1) Local Police Department—All cases involving 
thefts or mysterious disappearances of securities or 
discoveries of securities reported stolen. 


(2) Federal Bureau of Investigation—All cases 
involving securities thefts of $5,000 or over, all theft 
from banks, all theft of Government securities, all 
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and timely notification to any of the above agencies 
by reporting institutions shall generally be deemed 
compliance with paragraph (b)(1) of §240.17f-1. 


5. Exemption Upon Receipt From Another Reporting 
Institution 


In an interpretative letter, the staff expressed the 
opinion that the exemption from inquiry available 
upon receipt of securities from another reporting 
institution is also available in those instances where 
the delivering institution is affiliated with and under 
the common control of a reporting institution and acts 
solely as a “certificate drop.”48 


The Commission believes that the exemption from 
inquiry permitted by the staff interpretation is a 
logical development of the exemption provided for in 
paragraph (c)(1)(ii) of the section. In view of the 
comments received, the Commission proposes that 
the section be amended to incorporate the exemption 
as provided for in the staff interpretation. 


6. Exemption Upon Receipt From a Federal Reserve 
Bank 


Under paragraph (c)(1)(ii) of §240.17f-1, inquiry is not 
required where a reporting institution receives 
securities from a Federal Reserve Bank in its capacity 
as fiscal agent. This exemption is not available under 
the section, therefore, when securities are delivered 
by the FRB from a safekeeping account. The staff has 
issued an interpretation providing that when securities 
are delivered to a reporting institution by the FRB out 
of the safekeeping account of another reporting 
institution and such securities had been delivered to 
the FRB by a reporting institution, inquiry is not 
required. 


The comments received regarding this interpretation 
were almost entirely favorable. Since, in the vast 





counterfeits of non-Government securities, all 
counterfeits presented as coilateral for a bank loan, all 
stolen or counterfeit securities involved in interstate 
commerce, and all counterfeit securities used in a 
violation of Federal Law. 


(3) U.S. Secret Service—All cases involving counter- 
feits of securities which are direct obligations of the 
United States Government or are issued with Govern- 
ment backing. The Secret Service reportedly has a 
general interest in all counterfeiting activity. 


481 etter to First National Bank of Boston, dated 
January 12, 1978. 


491 etter to Bankers Trust Co., dated March 21, 1978. 





majority of cases, Federal Reserve Banks and 
Branches receive securities in either the capacity of 
fiscal agent or safekeeping agent, the Commission 
proposes an amendment to the section to incorporate 
the interpretation by deleting any reference to the 
capacity in which the Federal Reserve Bank or Branch 
received the securities in question. 


7. Miscellaneous Comments 


In addition to the specific areas noted above, the 
Commission also solicited general comments on the 
Lost and Stolen Securities Program: A discussion of 
some of these comments follows. 


A few of the commentators suggested that the 
Commission provide guidance to the reporting 
institutions as to what action should be taken when 
an inquiry results in a “hit.” 


The Commission has previously stated that the 
section does not set forth what action should be 
taken by reporting institutions in event of a hit. 
Inquiring institutions are expected to follow current 
business practices in dealing with securities which it 
knows to be lost or stolen.> 


Another commentator suggested that SIC update or 
revalidate reports periodically. Specifically, it was 





SORegardless of the capacity in which it acts, in most 
instances, a Federal Reserve Bank or Branch receives 
securities from member banks or other reporting 
institutions under the section. Accordingly, inquiry 
will have previously been made on the subject 
securities where required. It is only in rare circum- 
stances that securities are received by a Federal 
Reserve Bank or Branch from a non-reporting institu- 
tion. In such cases, the Federal Reserve Bank or 
Branch attempts to validate the authenticity of the 
certificate. 


51 Out of the approximately 120 comments received by 
the Commission, ten suggested that the Program be 
discontinued due to the costs to the industry and the 
minimal benefits to be gained. 


S2Release No. 34-13832, 42 FR 41023. When a hit 
occurs SIC notifies the inquiring institution 
immediately and telephones the reporting institution 
which previously filed the report concerning the loss. 
Further procedures may be included in SIC’s forth- 
coming “fact sheet” which will contain general 
information and guidelines regarding the structure 
and use of the System. 


asked that SIC send out to reporting institutions, on a 
quarterly basis, a listing of all open losses reported by 
the institution for verification. It is argued that this 
would assist in purging the open file of extraneous 
information, as well as reduce the risk of liability if a 
recovery report was not processed properly by either 
the SIC or the reporting institution. 


The Commission is of the opinion that this is 
unnecessary. Section 240.17f-1 requires a report to 
the appropriate instrumentality when previously 
reported certificates are recovered. So long as reporting 
institutions comply with the section, the data base 
will be current. While it may be desirable to enforce 
paragraph (b)(4) of the section through periodic 
verification or purging, the Commission believes that 
the cost to the Program of such an undertaking would 
outweigh the benefit received. 


One comment received by the Commission asked that 
confirmations on inquiries contain more information, 
such as the date of report, CUSIP number, names of 
registered holder, etc. With the exception of CUSIP 
numbers, which are currently included in inquiry 
confirmations, additional information cannot be 
provided routinely because information released by 
SIC is computer generated. Therefore, confirmations 
on inquiries can contain only that information that has 
been keyed into the computer, namely FINS number, 
CUSIP number, and certificate number. 


One reporting institution suggested that a form be 
adopted for making inquiries. Although such a form 
may provide some degree of consistency and 
uniformity, it is not clear that a special form is 
necessary.°’ However, this suggestion, along with 
those recommending updates of reports and more 
through confirmations on inquiries, will be discussed 
with SIC to determine the feasibility of incorporating 
them into the Program. 


A few commentators suggested that reports of 
counterfeit securities should be sent to transfer 
agents in addition to the appropriate instrumentality. 
The Commission agrees with this suggestion and 
proposes an amendment to paragraph (b)(3) of the 
section to include this provision. 


Statutory Basis and Competive Considerations 


The Commission proposes amendments to §240.17f-1 
and modifications to the Lost and Stolen Securities 
Program pursuant to Sections 2, 17(f), and 23 of the 
Securities Exchange Act of 1934, as amended. 





53comments from other reporting institutions 
indicated a special form for inquiries is unnecessary. 
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The Commission further finds that the solicitation of 
comments in connection with the proposed amend- 
ments to §240.17f-1 and the Lost and Stolen 
Securities Program contained herein is necessary and 
appropriate in the public interest and for the 
protection of investors. 


Request for Comments 


The Commission invites comments on any of the 
matters raised below. Comments should be addressed 
to George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
N.W., Washington, D.C. 20549. All comments should 
refer to File No. S7-611 and will be available for public 
inspection. 


1. Pursuant to Sections 2, 17(f), and 23 of the 
Securities Exchange Act of 1934, the Securities and 
Exchange Commission proposes the following 
amendments to §240.17f-1 in Chapter Il of Title 17 of 
the Code of Federal Regulations. 


ATTENTION 


The text of the following proposed amendments uses 
arrows ¢< to indicate additions and brackets [] to 
indicate deletions. 


§240.17f-1 Requirements for reporting and inquiry 
with respect to missing, lost, counterfeit or stolen 
securities. 


(a) Definition{[s]—[1] Reporting institution. For 
purposes of this section, the term “reporting institu- 
tion” shall include every national securities exchange, 
member thereof, registered securities association, 
broker, dealer, municipal securities dealers, registered 
transfer agent, registered clearing agency, participant 
therein, member of the Federal Reserve System and 
bank whose deposits are insured by the Federal 
Deposit Insurance Corporation. 


[(2) Appropriate instrumentality. For purposes of 
this section the term “appropriate instrumentality” 
shall mean: 


(i) Any Federal Reserve Bank of Branch 
thereof with respect to securities issued 
by: 


(A) The United States Government, 


(B) Any agency or instrumentality of the 
United States Government, 


(C) The International Bank for Recon- 


struction and Development, 
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(D) The Inter-American Bank, or 


(E) The Asian Development Bank; and 


(ii) The Securities and Exchange Com- 
mission with respect to all other 
securities. ] 


(b) > Every reporting institution shall register with the 
Commission or its designee in accordance wtih 
instructions issued by the Commission except 


(1) A member of a national securities 
exchange who effects securities trans- 
actions exclusively on the floor of such 
national securities exchange solely for 
other members and does not receive or 
hold customer securities; and 


(2) A registered broker or dealer who is 
engaged exclusively in the sale of variable 
contracts and/or limited partnership inter- 
ests and does not receive or hold securities 
that are subject to the provisions of 
paragraphs (c) and (d) herein. < 


([b]) > (c) < Reporting requirements—(1) Stolen 
Securities. (i) Every reporting institution shall report 
to the [appropriate instrumentality] » Commission or 
its designee < and to a registered transfer agent for 
the issue the discovery of the theft or loss of any 
security where there is substantial basis for believing 
that criminal activity was involved. Such report shall 
be made within one business day of the discovery 
and, if the certificate numbers of the securities cannot 
be ascertained at that time, they shall be reported as 
soon thereafter as possible. 


* * * * * 


(2) Missing or lost securities. Every reporting 
institution shall report to the [appropriate instru- 
mentality] Commission or its designee andtoa 
registered transfer agent for the issue the discovery of 
the loss of any security where criminal actions are not 
suspected when the security has been missing or lost 
for a period of two business days. Such report shall 
be made within one business day at the end of such 
period except that: 


* * * * * 


(3) Counterfeit securities. Every reporting institution 
shall report the discovery of any counterfeit security 
to the [appropriate instrumentality] » Commission or 
its designee, to a registered transfer agent for the 
issue, < and to the appropriate law enforcement 
agency within one business day. 


(4) Recovery. Every reporting institution shall report 
the recovery or finding of any security previously 





reported missing, lost, or stolen pursuant to this 
section to the [appropriate instrumentality] > Com- 
mission or its designee < and to a registered transfer 
agent for the issue within one business day of such 
recovery or finding. If a report of stolen securities was 
made to the appropriate law enforcement agency, a 
report of such recovery shall also be made to such 
agency. Recovery may only be reported by the insti- 
tution which reported the security as missing, lost or 
stolen. 


[(c)] (d) Required inquiries. (1) Every reporting 
institution except a registered transfer agent 
shall inquire of the [appropriate instrumentality] 


[(c)] > (d) < Required inquiries. (1) Every reporting 
institution > except a registered transfer agent 
shall inquire of the [appropriate instrumentality] < 
Commission or its designee < with respect to every 
security which comes into its possession or keeping, 
whether by pledge, transfer, or otherwise, to ascertain 
whether such security has been reported as missing, 
lost, counterfeit, or stolen, unless 


(i) ee * 


(ii) The security is received from another 
reporting institution or from a Federal 
Reserve Bank or Branch [in its capacity as 
fiscal agent]; 


(iii) The security is received from a 
customer of the reporting institutions and 


> (A) <_ is registered in the name of 
such customer or its nominee [.] > or 


(B) was previously sold to such customer, 
as verified by the internal records of the 
reporting institution; 


(iv) The security is part of a transaction 
which has an aggregate face value of 
$10,000 or less in the case of bonds or 
market value of $10,000 or less in the case 
of stocks; or 


(v) The security is received directly from a 
drop which is affiliated with a reporting 
institution for the purposes of receiving 
and delivering certificates on behalf of the 
reporting institution. < 


* * * 


[(d)] > (e) < Every reporting institution may report to 


or inquire of the [appropriate instrumentality] > Com- 
mission or its designee < with respect to any security 
not otherwise required by this section to be the 
subject of a report or inquiry. The Commission on 
written request or upon its own motion may permit 
reports to and inquiries of the system by any other 
person or entity upon such terms and conditions as it 
deems appropriate and necessary in the public 
interest and for the protection of investors. 


[(e)] > (f) € Exemptions. e The following types of 
securities are not subject to paragraphs (c) and (d), 
above: 


(1) < Registered securities of the United 
States Government, any agency or instru- 
mentality of the United States Government, 
the International Bank for Reconstruction 
and Development, the Inter-American 
Development Bank, or the Asian Develop- 
ment Bank, and counterfeit securities of 
such entities; [are not subject to the pro- 
visions of this section relating to reporting 
and inquiry with the appropriate instru- 
mentality.] 


: (2) Security issues not assigned CUSIP 
numbers; 


(3) Bond coupons. < 


[(f)] > (g) < Recordkeeping. Every reporting institu- 
tion shall maintain and preserve in an easily 
accessible place for three years copies of all Forms 
X-17F-1A filed pursuant to this section > , all agree- 
ments between reporting institutions regarding 
registration or other aspects of this section, < and all 
confirmations or other information received from the 


[appropriate instrumentality] 


Commission or its 
designee < as a result of inquiry. 


2. The Securities and Exchange Commission, 
pursuant to Section 17(f) of the Securities Exchange 
Act of 1934, proposes the following modifications to 
Form X-17F-1A, §249.1200 in Chapter II or Title 17 of 
the Code of Federal Regulations as appended hereto. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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APPENDIX 


Subpart M -- Forms for mepos and Inquiry with respect to Missing, Lost, 
Stolen, or Counterfeit Securities, 
§249.1200 -- Form X-17F-1A Report for Missing, Lost, Stolen or Counterfeit 


Securities. . 
FO R M X-] 7 F-] A DESIGNEE’S USE ONLY 


PLEASE TYPE OR WISSING/LOST /STOLEN/COUNTERFEIT 
inset SECURITIES REPORT GATENLE HUMBER 














1. REPORTING INSTITUTION: 











ATTENTION 








PINS/SIC IDENTIFIER NUMBER ae «= ose a= o= = ik ) )( ) 
2. TYPE OF REPORT: [_]eoss [_]recovery fn UPDATE [_ ]conriamarion 


4. TYPE OF LOSS: [Jan [_ Joeuvery [Jon PREMISES [_]oueanin [_Jorner 


6 TYPE OF SECURITY: [ Jeommon STOCK [_]rnerenneo STOCK [_]conronare BOND [_]aunicirar BONO 


[_ Joovernment/acency [_Jorwer 


6. NAME OF ISSUER 














7. INTEREST RATE 8. MATURITY DATE 9. ISSUE DATE 











10. CUSIP NUMBER 


1%. NAME OF REGISTERED HOLDER (BEARER) 








12. CERTIFICATE/SERIAL NUMBERS [_Jacorrionat PAGES ATTACHED 13. OENOMINATION/SHARES 


























wa [C Jormanaury INOICATED 18. TOTAL CURRENT MARKET OR FACE VALUE $ 


16, [_Jcounrenrerr 


REPORTS FILED WITH: 17. [ ]reoenan RESERVE 19. [[Jeocan POLICE 








2. [_ ]rransrenvray AGENT 





21. [_]surance co. 





22. 





Authorized Signature sac 1600 (2-79 
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INSTRUCTIONS 


Wete— Section 240.17f-1 does not require reporting coupons. Municipal oe corporate securition 
aot axnsigned CUSIP Numbers are not the subject of reporting and inquiry. 
Forms should be muiled to the C insiva’ designee: 





Securities Information Center, Inc. 
Post Office iox 421 
Wellesicy Wills, Massachusetts 02181 

(. Reperting Information — Enter reporting institution name, address and FINS aumber, with 
Securities Information Center-assiercd sulfix, if any. 

2. Type of Report-- Check whether report is a new report (“Loss”), report of recovery of 
previously reported loss (“Recovery”), or update or correction of report other than recovery 
(*Update’). Additionally, if the report is a confirmation of a loss, recovery, of update made 
by telex or telephone, also check the box murked “Confirmation.” 

3. Date— Enter date when loss was onticed, theft occurred, when counterfeit was discovered 
of suspected, of when security was found of recovered. \When submitting updates; corrections 
or confirmations, enter date of loss or recovery. 

@. Type of Loss Check the box which most nearly describes the loss. If none of the 
classifications adequately describes the loss, check “OTIIER” and describe the loss in the 
space provided. 

6. Type of Securities — Check the box which most nearly describes the type of security. If 
none of the classifications adequately describes the security check “OTIIER® and describe 
the security in the space provided. 

6. issuer— Print or type the name of issuing company, agency or organization as set out on 
the security even though the security may have been lost, stolen, or missing prior to being 
“issued” by the appropriate authority. 

1. Interest Rate — If intcrest rate was indicated, enter this information. 

8. Maturity Date - Enter maturity date where applicabic. 

§. Issue Date — Enter issue date of security. If certificates have not yet been issued, indicate 
this fact. 

10. CUSIP Number — Enter entire CUSIP Number. 

if. Name of Registered Holder— Clearly print or type the (ull name of person (individual, 
company, bank brokerage house, etc.) to whom the security is registered exactly as it appears - 
ou the security. Enter the word “Bearer* when document is 2 bearer security. 

12. Certificate /Serial Numbers — Enter certificate or serial number(s) including all suffixes 
and prefixes. If certificates have not been issued, enter the control number. Series may be 
indicated by the [irst and last numbers separated by a dash and fullowed by the word “Scries’. 
Certificate or serial numbers of certificates of the same CUSIP number which are not in 
sequential order should be listed separately on each line. For a nonsequential series of 
certificates having the same CUSIP number, additional pages listing securities to be reported 
may be attached. If additional pages are attached, check the box. 

43. Denomination /Shares — Enter in numerical form the amount of money represented by honds, 
debentures, notes and other securities (except stock warrants und rights) as indicated on the 
certificates. If amount was not indicated on the certificate, enter the word “Blank.” 

For stocks, enter the number of shares represented by the certificates, not the par value 
of the stock. if number of shares is not represented, enter the word “Blank.” 

For warrants and rights, enter in numerical form the number ot shares which the document 
entities the owner to purchase. 

(4. Criminality Indicated — I( reporting a loss, check when a substantial belief of 
criminality is indicated. 

(S. Tetal Current Market or Face Value— For stocks, rights and warrants, enter the 
approximate total current market value. For bonds, enter the face value of the certificate. 

16. Counterfeit Describe distinguishing characteristics of suspected counterfeit 
securities. 

(1. Filed with Federal Reserve Bank — Check if report on a Government or Agency security 
is filed with a Federal Reserve Bank or Branch. 

18. Filed with Federal Bureau of investigation — Check if you sent a copy of this report to 
the FB! when required. 

(9. Filed with Local Pelice- Check if you sent a copy of this report to the local pulice 
when required. 

20. Transfer/Pay Agent— Check to indicate that you have sent a copy of this report to a 
Transfer or Paving Agent for the issue, and enter the name and address. 

24. Insurance Co. Check to indicate that you have sent a copy of this report to your 
insurance company, and enicr the name and address. 

22. Authorized Signature = Form X-17F-1.\ must have an authorized sienature to be accepted 
by the System. With respect to those reports filed with the Commission's designee, such 
signatures must be on file with the designee. Copies of reports sent to the transicr agent and 
the appropriate law enforcement agency should contain an original signature. 

22. Date— Enter date when form is signed. 


NOTE: This form may be reproduced in any manner se long as the graphics and format are not 
altered and 82" x 11" paper is used. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15684/March 29, 1979 


In the Matter of Application of the 
MIDWEST STOCK EXCHANGE, INC. 


For Unlisted Odd-lot Trading Privileges in Certain 
Securities 


Securities Exchange Act of 1934 


Notice of Application for Unlisted Odd-lot Trading 
Privileges and of Opportunity for Hearing 


The above-named national securities exchange has 
filed an application with the Securities and Exchange 
Commission pursuant to section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and Rule 12f-1 
thereunder, for unlisted odd-lot trading privileges in 
the common or capital stock of 122 companies, which 
securities are listed and registered on one or more of 
the national securities exchanges. The 122 companies 
are the issuers of all such securities listed on the New 
York Stock Exchange (“NYSE”) that are currently not 
listed or admitted to unlisted trading privileges on the 
Midwest Stock Exchange (“MSE”). A list of such 
companies is reproduced below. 


Previously, the Commission granted on MSE applica- 
tion for unlisted odd-lot trading privileges in the 
securities of 865 issuers, which securities are among 
those listed and registered on the NYSE.! In granting 
that application, the Commission found, among other 
things, (i) that the MSE rules delineate the precise 
manner in which odd-lot trading will occur in the 
subject securities; (ii) that trading pursuant to those 
rules was consistent with the maintenance of fair and 
orderly markets, and (iii) that the applicable rules 
provide substantial protections for investors whose 
odd-lot orders in the subject securities are executed 
on the MSE. The MSE’s instant application is intended 
simply to augment the number of NYSE-listed 
securities authorized for odd-lot trading under the 
MSE Dual Trading System. 


Upon receipt of a request, on or before April 23, 1979 
from any interested person, the Commission will 
determine whether the application with respect to any 
or all of the companies named shall be set down for 
hearing. Any such request should state briefly the title 
of the security to which the request pertains, the 
nature of the interest of the person making the 
request and the position which the interested party 





1see, Securities Exchange Act Release No. 14800 
(May 25, 1978). 
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proposes to take at a hearing, if ordered. In addition, 
any interested person may submit his views or any 
additional facts bearing on the said application by 
means of a letter addressed to the Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549 not later than the date specified. 
Reference should be made to File No. 7-5108. If no 
one requests a hearing with respect to the particular 
application, such application will be determined by 
order of the Commission on the basis of the facts 
stated therein and other information contained in the 
official files of the Commission pertaining thereto. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





LIST OF COMPANIES WHOSE SECURITIES ARE THE 
SUBJECT OF MIDWEST STOCK EXCHANGE, INC. 
APPLICATION FOR UNLISTED ODD-LOT TRADING 
PRIVILEGES 

Amsted Industries 

Allergan Pharmaceuticals, Inc. 

American Heritage Life Investment Corp. 

Allegheny Airlines, Inc. 

Barry Wright Corp. 

Bell Industries 

Biscayne Federal Savings & Loan 

Banner Industries, Inc. 

Butler International, Inc. 

Binney & Smith, Inc. 

Cooper Industries, Inc. 

Corroon & Black Corp. 

Chelsea Industries, Inc. 

Community Public Service Company 

Community Psychiatric Centers 

Cessco, Incorporated 

CNA Income Shares, Inc. 

Coachman Industries, Inc. 

Connecticut Natural Gas Corp. 

Century Telephone Enterprises, Inc. 

Daniel Industries, Inc. 

Datapoint Corp. 





Dennison Manufacturing Co. 
Data Terminal Systems, Inc. 
Dynamic Corporation of America 
Essex Chemical Corp. 

Financial Corp. of America 
Foremost-McKesson, Inc. 
Fotomat Corp. 

Four-Phase Systems, Inc. 
Falcon Seaboard, Inc. 

Filmways, Inc. 

Gelco Corp. 

Great Lakes Dredge & Dock Co. 
Great Northern Iron Ore Properties 
Grow Chemical Corp. 

Gray Drug Stores, Inc. 
Geosource, Inc. 

Hunt International Resources 


Hiram-Walker Gooderham Worts Ltd. 


Health Tecna Corp. 

Hoover Universal 
International Aluminum Corp. 
INA Investment Securities, Inc. 
Interway Corp. 

Jamesway Corp. 

Keystone International, Inc. 
KLM Royal Dutch Airline 
Kollmorgen Corp. 

Koracorp Industries, Inc. 
Kuhiman Corp. 

LITCO Corp. of N.Y. 

Lanier Business Products, Inc. 
Lee Enterprises, Inc. 
Southwest Airlines Co. 
McDonough Co. 

Medtronic, Inc. 

Medenco, Inc. 
Metro-Goldwyn-Mayer Inc. 
Mark Controls Corp. 
Miller-Wohl Co., Inc. 

Modern Merchandising Inc. 
McMoRan Exploration Co. 
Minnesota Power & Light Co. 
Milton Roy Co. 


Memorex Corp. 

Mercantile Texas Corp. 
Measurex Corp. 

Northern California Savings & Loan Assoc. 
New England Nuclear Corp. 
Newpark Resources, Inc. 
Overhead Door Corp. 

Outlet Company 

Pertec Computer Corp. 
Petroleum & Resources Corp. 
Puritan Fashions Corp. 

Pengo Industries 
Perkin-Elmer Corp. 

Pacific Lumber Co. 
Plantronics, Inc. 

Pacific Northwest Bell Telephone Co. 
Pogo Producing Co. 

Prime Computer, Inc. 
Northern Central Railway 
Penn Central Corp. 

R.L. Burns Corp. 

RLC Corp. 

Rolm Corp. 

Ryan Homes, Inc. 

Sun Electric Corp. 

Seafirst Corp. 

Shaklee Corp. 

Standard Motor Products, Inc. 
Standard Pacific Corp. 
Spectra-Physics, Inc. 


Sterling Bancorp 


Transamerica Income Shares, Inc. 
Twin Disc, Inc. 

Tidewater, Inc. 

Tokhein Corp. 

Trico Industries 

Toro Company 

Texas Industries, Inc. 
Tymshare, Inc. 

Wabash, Inc. 

Wyly Corp. 

Wisconsin Power & Light Co. 
WUI Inc. 
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Wyle Laboratories 
Hartfield Zodys Inc. 
Veeco Instrument 
Christiana Companies 
Federal Express Corp. 
Fox-Stanley Photo Products 
General Care Corp. 

The Manhattan Life Corp. 
National Liberty Corp. 
Orion Capital Corp. 

PHH Group, Inc. 

Sta-Rite Industries Inc. 
Van Dorn Co. 

Vulcan, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15685/March 29, 1979 


Administrative Proceeding File No. 3-5607 
In the Matter of 
MICHAEL J. CARROLL 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these proceedings under the Securities Exchange 
Act of 1934 (Exchange Act),! Michael J. Carroll 
(Carroll), a former registered representative of Merrill 
Lynch, Pierce, Fenner & Smith, Inc., has submitted an 
Offer of Settlement which the Commission has deter- 
mined to accept. Solely for the purpose of these 
proceedings and without admitting or denying the 
allegations in the Order for Proceedings, Carroll 
consents to the entry of findings@ of wilful violations 
and imposition of the sanction contained in this 
Order. 





lin the Matter of Merrill Lynch, Pierce, Fenner & 
Smith, Inc., et al., Admin. Proc. File No. 3-5607, 
instituted on December 20, 1978. The Order instituting 
proceedings is summarized in Securities Exchange 
Act Release No. 15420 (Dec . 20, 1978). 


2None of the findings contained herein is binding on 
any other party to this proceeding. 
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On the basis of the Order for Proceedings and 
Carroll’s Offer of Settlement, the Commission finds 
that Carroll wilfully violated Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder, as alleged 
in the Order for Proceedings. 


In view of the foregoing, it is in the public interest to 
impose the sanction specified by Carroll in his Offer 
of Settlement. 


Accordingly, IT IS ORDERED that Carroll be, and he 
hereby is, barred from being associated with any 
broker, dealer, investment adviser or investment 
company, effective at the opening of business on the 
second Monday after the date of this Order, provided 
that, after a period of five (5) years from the effective 
date of this Order, he may apply to the Commission to 
become associated with a broker, dealer, investment 
adviser or investment company in a non-supervisory 
and non-proprietary capacity upon a showing of 
adquate supervision. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20971/March 23, 1979 


In the Matter of 


COLUMBIA GAS TRANSMISSION CORPORATION 
1700 MacCorkle Avenue 
Charleston, West Virginia 25325 


(70-6248) 


NOTICE OF PROPOSED ACQUISITION BY SUBSID- 
IARY COMPANY OF NOTES OF NON-ASSOCIATE 
COMPANY 


NOTICE IS HEREBY GIVEN that Columbia Gas Trans- 
mission Corporation (“Transmission”), a nonutility 
subsidiary of Columbia Gas System, Inc. (“Colum- 
bia”), a registered holding company, has filed an 
application-declaration with this Commission pur- 





suant to the Public Utility Holding Company Act of 
1935 (“Act”), designating Sections 9, 10 and 12 of the 
Act as applicable to the proposed transactions. All 
interested persons are referred to the application- 
declaration, which is summarized below, for a 
complete statement of the proposed transactions. 


The proposed transactions relate to an advance 
payment arrangement between Transmission and 
Mesa Petroleum Company (‘Mesa’), an unaffiliated 
corporation, contemplated to supplement the 
Columbia System’s source of natural gas. Trans- 
mission is engaged in the business of producing, 
purchasing, transporting, storing and selling natural 
gas at wholesale, and other activities incident to that 
business. Transmission operates 10,100 miles of 
transmission pipeline in the Columbia System service 
area and sells approximately one-half of its gas to the 
seven affiliated retail gas distribution subsidiaries of 
Columbia, servicing customers in the states of Ohio, 
Maryland, Kentucky, Virginia, West Virginia, New 
York and Pennsylvania. Transmission proposes to 
finance the costs of exploration and development by 
Mesa of certain undivided interests owned by Mesa in 
leases covering South Pass Area Blocks Nos. 57 and 
58 (“Blocks”) located in the offshore area of the Gulf 
of Mexico. Pursuant to a Loan Agreement dated 
November 22, 1978 (“Loan Agreement’), between 
Transmission and Mesa, Transmission proposes to 
make a series of cash loans to Mesa not to exceed 
$17,092,000, commencing in 1979 and continuing 
through 1981, for exploration and development by 
Mesa of these leases. In return for such financing, 
Mesa shall commit to Transmission, and Trans- 
mission shall have the right to elect to purchase all of 
the gas reserves attributable to Mesa’s interest in 
such leases. The proven and probable reserves in the 
Blocks are estimated at 40 billion cubic feet of gas. 


Mesa will deliver to Transmission, at the time of the 
initial loan advance, Mesa’s executed promissory note 
(“NOTE”) for the principal sum of $17,092,000. Pro- 
vision is made in the Note for recordation on a Schedule 
of Advances and Payments of Principal of successive 
amounts of Transmission’s loan advances to Mesa 
commencing with the initial loan. The Note will be 
payable on or before January 1, 1989 and will bear 
interest at a rate equal to the annual prime rate of 
interest charged by Continental Illinois National Bank 
and Trust Company of Chicago for loans to its most 
substantial and responsible borrowers in effect from 
time to time during the term of the Note plus one 
percent. It shall be secured by a mortgage covered the 
Blocks and all gas produced therefrom. Under the 
Loan Agreement, which is incorporated by reference 
in the Note, Mesa is obligated to repay Transmission 
the total amount of loan advances, plus interest, for 
each Block which becomes productive, in five equal 
annual installments starting one year after initial 


delivery of gas has commenced from such Blocks. If it 
is determined that gas cannot be produced in 
commercial quantities from a Block, then Mesa is to 
repay the advances, plus interest, for such Block in 
five equal annual installments commencing one year 
after such determination. 


The Loan Agreement provides that at such time as 
Mesa considers the gas reserves developed from the 
leases are sufficient to warrant production and sales, 
Transmission shall have the right to elect to purchase 
all of the gas attributable to Mesa’s interest in the 
Blocks. If it so elects, such purchases would be made 
pursuant to a gas contract to be entered into which 
would contain substantially the same terms as the 
Gas Purchase and Sales Agreement filed as an exhibit 
to the filing. Transmission would be obligated to 
either take or pay for such gas in accordance with the 
terms set forth in that Agreement. The Loan Agree- 
ment provides that the contract price for such gas 
shall be the greatest of either (a) an initial contract 
price and escalations thereto which would be 
negotiated at the appropriate time or in the event such 
price is not agreed to within a specified period of 
time, such initial price as is arrived at by a specific 
procedure, or (b) the highest price then being filed by 
producers with the Federal Energy Regulatory 
Commission (‘‘FERC’’) or other governmental 
authority having jurisdiction for gas sold in interstate 
commerce in the Southern Louisiana and Offshore 
Area or Texas Gulf Coast Area under conventional 
certificates, or (c) $2.25 per Mcf but in no event less 
than the highest price allowed by FERC, Congress or 
any other successor agency having jurisdiction prior 
to the time of price deregulation. 


Transmission currently anticipates that it will obtain 
the monies required for its loan advances to Mesa in 


1979 from internal funds generated from Trans- 
mission’s operations. If, however, Transmission must 
secure such loans from Columbia, it will meet this 
requirement, as well as those for 1980 and 1981, by 
including provisions for the years involved in the 
annual financing programs filed by Columbia and its 
subsidiaries with the Commission. The overall cost of 
equity and debt capital for Transmission is 9.94%. 


It is requested that authorization be granted to file 
certificates of notification under Rule 24 on a 
quarterly basis. 


The fees and expenses incurred or to be incurred in 
connection with the proposed transactions are 
estimated at $8,100, including charges for services of 
Columbia Gas System Service Corporation estimated 
at $5,800. It is stated that no state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. 
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NOTICE IS FURTHER. GIVEN that any interested 
person may, not later than April 16, 1979, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application-declaration which he desires to controvert; 
or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D.C. 20549. 
A copy of such request should be served personally or 
by mail upon the applicants-declarants at the above- 
stated addresses, and proof of service (by affidavit or, 
in case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20972/March 23, 1979 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 


COLUMBIA GAS OF WEST VIRGINIA, INC. 


COLUMBIA GAS OF KENTUCKY, INC. 
COLUMBIA GAS OF VIRGINIA, INC. 
COLUMBIA GAS OF PENNSYLVANIA, INC. 
COLUMBIA GAS OF NEW YORK, INC. 


COLUMBIA GAS OF MARYLAND, INC. 
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COLUMBIA GAS OF OHIO, INC. 
Columbus, Ohio 


COLUMBIA GAS TRANSMISSION CORPORATION 
Charleston, West Virginia 


COLUMBIA GULF TRANSMISSION COMPANY 
Houston, Texas 


COLUMBIA HYDROCARBON CORPORATION 


THE INLAND GAS COMPANY, INC. 
Ashland, Kentucky 


COLUMBIA COAL GASIFICATION CORPORATION 
COLUMBIA GAS DEVELOPMENT CORPORATION 
COLUMBIA LNG CORPORATION 


COLUMBIA GAS DEVELOPMENT OF CANADA LTD. 
Wilmington, Delaware 


(70-61 42) 


SUPPLEMENTAL ORDER AUTHORIZING ISSUANCE 
AND SALE OF SUBSIDIARY COMMON STOCK TO 
PARENT 


The Columbia Gas System, Inc. (“Columbia”), a 
registered holding company, and its subsidiary 
companies named above, have filed with this 
Commission a post-effective amendment to the 
application-declaration in this proceeding pursuant to 
Sections 6(b), 9 and 10 of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rules 43 and 
50(a)(3) promulgated thereunder, regarding the 
following proposed transactions. 


By order in this proceeding dated April 28, 1978 
(HCAR No. 20523), the Commission, among other 
things, authorized Columbia Gas Development of 
Canada Ltd. (“Development Canada”) to issue and sell 
its common stock to Columbia prior to April 1, 1979 
for a maximum aggregate purchase price of 
$6,500,000. 


Development Canada is now seeking authorization to 
issue and sell to Columbia an additional 280,000 
shares of its common stock at $25 per share for an 
aggregate maximum price of $7,000,000. It is stated 
that the issuance and sale of additional common 
stock is necessitated by a decrease of approximately 
$5,000,000 in the operating revenues projected in the 
original filing and by a $4,000,000 increase in the 
capital expenditures estimated for 1978. The decrease 
in the projected operating revenues resulted from 
delays in the completion of and gas sales from certain 





production projects. The increased capital expendi- 
tures for 1978 resulted from Development Canada’s 
undertaking of additional exploration projects and 
were unanticipated at the time of the original filing. 
The financing requirements associated with the addi- 
tional capital expenditures have been reduced by the 
receipt of approximately $2,000,000 as a result of the 
allocation of Federal tax liability for 1977 in such a 
manner that the consolidated tax savings attributable 
to Development Canada’s operating losses were 
remitted to it to partially finance its projects. (See 
HCAR No. 20427, March 2, 1978.) 


It is requested that the issuance of the common stock 
by Development Canada be excepted from the 
competitive bidding requirements of Rule 50 by 
reason of paragraph (a)(3) thereof since the acquisi- 
tion by Columbia of the common stock will have been 
approved by this Commission pursuant to Section 10 
of the Act. 


In all other respects, the proposed transactions remain 
the same. No State commission and no Federal 
commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


Due notice of the filing of said post-effective amend- 
ment to the application-declaration has been given in 
the manner prescribed in Rule 23 promulgated under 
the Act (HCAR No. 20935), and no hearing has been 
requested of or ordered by the Commission. Upon the 
basis of the facts in the record, its is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied, and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said application-declaration, as 
amended by said post-effective amendment, be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended by said post-effective 


amendment, be, and it hereby is, granted and 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20973/March 26, 1979 


In the Matter of 


INDIANA-KENTUCKY ELECTRIC CORPORATION 
Madison, Indiana 


OHIO VALLEY ELECTRIC CORPORATION 
Piketon, Ohio 


(70-6249) 


ORDER AUTHORIZING FINANCING OF POLLUTION 
CONTROL FACILITIES 


Indiana-Kentucky Electric Corporation (“IKEC”) and 
Ohio Valley Electric Corporation (“OVEC”), both 
indirect electric utility subsidiaries of Allegheny 
Power System, Inc., American Electric Power 
Company, Inc., and Ohio Edison Company, all 
registered holding companies, have filed with this 
Commission an application-declaration and amend- 
ments thereto pursuant to Sections 9(a), 10 and 12(d) 
of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 44(b)(3) promulgated thereunder 
concerning the following proposed transactions. 


OVEC and its wholly-owned subsidiary IKEC were 
organized on October 1, 1952, to provide the power 
requirements of the gaseous diffusion plant at 
Portsmouth, Ohio, now owned and operated by the 
Department of Energy (“DOE”). Such services are pro- 
vided pursuant to a power agreement (“DOE 
Agreement”), as modified from time to time. The DOE 
Agreement provides, inter alia, that DOE will pay 
OVEC and IKEC the entire cost of certain replace- 
ments of property and plant, including replacements 
reasonably required to comply with any governmental 
pollution control requirements. The DOE Agreement 
also provides that OVEC will use its best efforts to 
arrange for financing pollution control replacements 
from sources of capital funds other than DOE unless 
DOE prefers to finance OVEC’s and IKEC’s pollution 
control replacements directly. Under the DOE Agree- 
ment, DOE agrees to pay an amount equal to the 
principal component of any purchase price payment 
under an installment sales agreement relating to the 
purchase by OVEC or IKEC of any pollution control 
replacement, and an amount equal to the interest 
component of any such purchase price payment. The 
DOE Agreement terminates on December 31, 1979. 
OVEC and DOE are engaged in negotiations with 
respect to Modification No. 10 which would extend its 
term to October 14, 1992, and contain certain other 
provisions the details of which have not been agreed 
upon. 
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OVEC has under construction one 1,000-foot smoke- 
stack, a foundation and related facilities at its Kyger 
Creek plant (the “Ohio Project”), which will replace 
three existing 538-foot smokestacks. The Ohio Project 
is believed by OVEC to be reasonably required to 
enable it to limit the emission of pollutants or to be 
otherwise reasonably necessary in order to comply 
with governmental pollution control requirements. It 
is currently estimated that the Ohio Project will cost 
not more than $18,000,000. OVEC proposes to enter 
into an agreement (“OVEC Agreement”) for the 
financing of the cost of the Ohio Project by its sale to 
the Ohio Air Quality Development Authority 
(“Authority”), which under Ohio statutes is authorized 
to enter into agreements concerning the acquisition 
and construction of pollution control facilities. The 
OVEC Agreement will provide for the construction of 
the facilities comprising the Ohio Project by the 
Authority and for the issuance by the Authority of one 
or more series of Air Quality Development Revenue 
Bonds (“Authority Bonds”) to cover the costs of 
construction (as defined in the OVEC Agreement), 
including the issuance of an initial principal amount 
of up to $18,000,000 of Authority Bonds. The 
proceeds from the sale of the Authority Bonds will be 
deposited with a bank as trustee (“Authority Trustee”) 
under an indenture pursuant to which the Authority 
Bonds are to be issued and secured. Such proceeds 
will be withdrawn by OVEC upon certification to the 
Authority of the costs of construction. 


The OVEC Agreement will also provide for the sale of 
the Ohio Project to OVEC, the payment by OVEC of 
the purchase price thereof in installments over a term 
of years and the assignment and pledge to the 
Authority Trustee by the Authority of its interest in 
and to monies (including the interest and principal 
components of the purchase price) receivable by the 
Authority under the OVEC Agreement. DOE and OVEC 
will consent to such assignment so that amounts 
equal to the interest and principal components of the 
purchase price payable by OVEC to the Authority will 
be paid by DOE directly to the Authority Trustee. The 
principal and interest components will be payable in 
such amounts as to enable the Authority to pay when 
due the principal and interest on the Authority Bonds. 
The OVEC Agreement also obligates OVEC to pay the 
fees and charges of the Authority Trustee, as well as 
certain expenses of the Authority. 


OVEC has the option to prepay the purchase price in 
whole (i) upon the occurrence of certain events by 
paying amounts sufficient to redeem all Authority 
Bonds then outstanding and all other amounts 
payable under the indenture, or (ii) at any time by 
depositing monies in the bond fund under the 
indenture or delivering to the Authority Trustee 
governmental obligations sufficient in either case to 
provide for the release of the Authority indenture in 
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accordance with its terms. Upon prepayment of the 
entire purchase price of the Ohio Project, OVEC may 
terminate the OVEC Agreement. OVEC may also 
prepay the purchase price in part, such payments to 
be paid to the Authority Trustee for deposit in the 
bond fund under the Authority Indenture and credited 
against the purchase price and used for the 
redemption or purchase of outstanding Authority 
Bonds in the manner and to the extent that 
outstanding bonds are redeemable or subject to 
purchase under the indenture. 


OVEC will be required to prepay the purchase price of 
the Ohio Project and redeem all Authority Bonds in 
the event that (a) on or before November 30, 1979, 
neither a modification of the DOE Agreement 
providing for an extension of the term thereof through 
October 14, 1992, nor an interim arrangement for the 
supply of electric utility services to DOE at its existing 
gaseous diffusion plant near Portsmouth, Ohio 
through March 29, 1980, in either case including 
contract provisions obligating DOE to pay directly to 
the Authority Trustee all interest and principal 
components of the purchase price becoming due 
during the term of such modification or interim arrange- 
ment, shall have become effective; (b) on or before 
the thirty-first day prior to the date on which any such 
interim arrangement or any succeeding interim 
arrangement would otherwise terminate, neither a 
further interim arrangement for a period of ninety days 
or more, nor a modification of the DOE Agreement 
referred to in clause (a) above, in each case including 
the contract provisions referred to in clause (a) above, 
shall have become effective; (c) any modification of 
the DOE Agreement is executed by OVEC which has 
the effect of reducing or eliminating DOE’s obligation 
to make payments of interest and principal 
components of the purchase price; or (d) the DOE 
Agreement shall be about to terminate by action of 
DOE. 


It is stated that OVEC will take necessary action under 
its mortgage and deed of trust to release the portion 
of the Ohio Project, to the extent constructed and in 
place at the plant site, from the lien of its mortgage, 
and, after such release, will convey the same to the 
Authority. OVEC will receive from the Authority Bonds 
sale proceeds an amount equal to its original cost for 
the facilities so conveyed. 


Under Ohio law, the interest rate to be borne by the 
Authority Bonds will be fixed by the Authority. OVEC 
understands that the interest on the Authority Bonds 
will not be exempt from federal income taxation. It is 
expected that the Authority Bonds will be dated on or 
about the first day of the month in which they are 
issued, will bear interest (payable semiannually) at a 
rate of 9-3/4% per annum, will mature on September 
1, 1992, will be subject to optional and mandatory 





redemption under the circumstances and terms 
specified in the indenture, and will be sold to Kidder 
Peabody & Co., Inc., an unaffiliated investment 
banking firm (the “Authority Bond Buyer”) at a price 
of approximately 98.6% of principal amount (resulting 
in an effective interest cost of 10.0% per annum). It is 
further expected that the Authority Bond Buyer will 
contemporaneously resell the bonds at an _ initial 
offering price of 99.5% of principal amount under 
circumstances which may involve a public offering 
without registering the bonds under the Securities Act 
of 1933 or qualifying the indenture under the Trust 
Indenture Act of 1939 pursuant to exemptions under 
those acts for securities issued by a state instru- 
mentality and for obligations related to facilities 
owned and operated by or on behalf of and under the 
controi of DOE, a governmental unit. 


IKEC has under contruction two 984-foot smoke- 
stacks, foundations and related facilities at its Clifty 
Creek Plant (the “Indiana Project”), which will replace 
three existing 684-foot smokestacks. The Indiana 
Project is believed by IKEC to be reasonably required 
to enable it to limit the emission of pollutants or to be 
otherwise reasonably necessary in order to comply 
with governmental pollution control requirements. It 
is currently estimated that the Indiana Project will 
cost not more than $20,000,000. IKEC proposes to 
enter into an agreement (“IKEC Agreement’) for the 
financing of the cost of the Indiana Project by its sale 
to the City of Madison, Indiana (‘‘City”), which under 
Indiana statutes is authorized to enter into agree- 
ments concerning the acquisition and construction of 
pollution control facilities. The IKEC Agreement will 
provide for the construction of the facilities 
comprising the Indiana Project by the City and for the 
issuance by the City of one or more series of pollution 
control and/or economic development revenue bonds 
(“City Bonds”) to cover the costs of construction (as 
defined in the IKEC Agreement), including the 
issuance of an initial principal amount of up to 
$20,000,000 of City Bonds. The proceeds from the 
sale of the City Bonds will be deposited with a bank 
as trustee (‘City Trustee’) under an indenture 
pursuant to which the City Bonds are to be issued and 
secured. Such proceeds will be withdrawn by IKEC 
upon certification to the City of the costs of 
construction. 


The IKEC Agreement will also provide for the sale of 
the Indiana Project to IKEC, the payment by IKEC of 
the purchase price thereof in installments over a term 
of years and the assignment and pledge to the City 
Trustee by the City of its interest in and to monies 
(including the interest and principal components of 
the purchase price) receivable by the City under the 
IKEC Agreement. DOE and IKEC will consent to such 
assignment so that amounts equal to the interest and 
principal components of the purchase price payable 


by IKEC to the City will be paid by DOE directly to the 
City Trustee. The principal and interest components 
will be payable in such amounts as to enable the City 
to pay when due the principal and interest on the City 
Bonds. The IKEC Agreement also obligates IKEC to 
pay the fees and charges of the City Trustee, as well 
as certain expenses of the City. 


IKEC has the option to prepay the purchase price in 
whole (i) upon the occurrence of certain events by 
paying amounts sufficient to redeem all City Bonds 
then outstanding and all other amounts payable under 
the indenture, or (ii) at any time by depositing monies 
in the bond fund under the indenture or delivering to 
the City Trustee governmental obligations sufficient in 
either case to provide for the release of the City 
indenture in accordance with its terms. Upon prepay- 
ment of the entire purchase price of the Indiana 
Project, IKEC may terminate the IKEC Agreement. 
IKEC may also prepay the purchase price in part, such 
payments to be paid to the City Trustee for deposit in 
the bond fund under the City Indenture and credited 
against the purchase price and used for the 
redemption or purchase of outstanding City Bonds in 
the manner and to the extent that outstanding bonds 
are redeemable or subject to purchase under the 
indenture. 


IKEC will be required to prepay the purchase price of 
the Indiana Project and redeem all City Bonds in the 
event that (a) on or before November 30, 1979, neither 
a modification of the DOE Agreement providing for an 
extension of the term thereof through October 14, 
1992, nor an interim arrangement for the supply of 
electric utility services to DOE at its existing gaseous 
diffusion plan near Portsmouth, Ohio through March 
29, 1980, in either case including contract provisions 
obligating DOE to pay directly to the City Trustee all 
interest and principal components of the purchase 
price becoming due during the term of such 
modification or interim arrangement, shall have 
become effective; (b) on or before the thirty-first day 
prior to the date on which any such interim arrange- 
ment or any succeeding interim arrangement would 
otherwise terminate, neither a further interim arrange- 
ment for a period of ninety days or more, nor a 
modification of the DOE Agreement referred to in 
clause (a) above, in each case including the contract 
provisions referred to in clause (a) above, shall have 
become effective; (c) any modification of the DOE 
Agreement is executed which has the effect of 
reducing or eliminating DOE’s obligation to make 
payments of interest and principal components of the 
purchase price; or (d) the DOE Agreement shall be 
about to terminate by action of DOE. 


It is stated that IKEC will take necessary action under 


its mortgage and deed of trust to release the portion 
of the Indiana Project, to the extent constructed and 
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in place at the plant site, from the lien of its 
mortgage, and, after such release, will convey the 
same to the City. IKEC will receive from the City Bond 
sale proceeds an amount equal to its original cost for 
the facilities so conveyed. 


Under Indiana law, the interest rate to be borne by the 
City Bonds will be fixed by.the Common Council of 
the City. IKEC understands that the interest on the 
City Bonds will not be exempt from federal income 
taxation. It is expected that the City Bonds will be 
dated on or about the first day of the month in which 
they are issued, will bear interest (payable semi- 
annually) at a rate of 9-3/4% per annum, will mature 
on September 1, 1992, will be subject to optional and 
mandatory redemption under the circumstances and 
terms specified in the indenture, and will be sold to 
Kidder, Peabody & Co., Inc., an unaffiliated invest- 
ment banking firm (the “City Bond Buyer”) at a price 
of approximately 98.6% of principal amount (resulting 
in an effective interest cost of 10.0% per annum). It is 
further expected that the City Bond Buyer will 
contemporaneously resell the bonds at an_ initial 
offering price of 99.5% of principal amount under 
circumstances which may involve a public offering 
without registering the bonds under the Securities Act 
of 1933 or qualifying the indenture under the Trust 
Indenture Act of 1939 pursuant to exemptions under 
those acts for securities issued by a political sub- 
division and for obligations related to facilities owned 
or operated by on or behalf of and under the control of 
DOE, a governmental unit. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$42,000 for IKEC, including legal fees of $35,000, and 
at $42,000 for OVEC, including legal fees of $35,000. 
The Public Utilities Commission of Ohio has 
authorized the proposed transactions with respect to 
OVEC and the Public Service Commission of Indiana 
has authorized the proposed transactions with respect 
to IKEC. No other state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20883), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted and 
permitted to become effective: 
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IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20974/March 26, 1979 


In the Matter of 


NATIONAL FUEL GAS COMPANY 
New York, New York 


(70-6267) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
SHORT-TERM NOTE TO BANK 


National Fuel Gas Company (“National”), a registered 
holding company, has filed a declaration with this 
Commission pursuant to Sections 6(a) and 7 of the 
Public Utility Holding Company Act of 1935 (“Act”) 
regarding the following proposed transaction. 


National proposes to issue and sell to The Chase 
Manhattan Bank, N.A. (“‘Chase’’) a $4,500,000 
short-term unsecured note. Such unsecured note will 
be dated as of the date of issuance, will mature not 
later than nine months from the date thereof, will be 
prepayable at any time without premium, and will bear 
interest at the Chase prime rate as it fluctuates from 
time to time. There will be no commitment fee or any 
closing or related costs in connection with the 
proposed borrowing. National has agreed with Chase 
to maintain an average balance of 20% of average 
loans outstanding. The average balances maintained 
for normal operating needs are sufficient to cover 
such average balance. Assuming an average balance 
of 20% was required, the effective cost of money 
based on a prime rate of 11.5% would be 14.375% per 
annum. 


National intends to use the proceeds from the sale of 
its short-term note to pay at maturity approximately 
$4,500,000 of 3-1/4% Sinking Fund Debentures due 





1979. The company tentatively plans to repay the 
$4,500,000 note through funds received in connection 
with the issuance and sale later in 1979 of its 
debentures or the issuance and sale later in 1979 of a 
twelve-month note to Chase. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20938), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rule thereunder, that said declaration 
be, and it hereby is, permitted to become effective 
forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20975/March 28, 1979 


In the Matter of 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
Tulsa, Oklahoma 


ASH CREEK MINING COMPANY 
Tulsa, Oklahoma 


(70-5868) 
SUPPLEMENTAL ORDER EXTENDING EXISTING 


AUTHORIZATION TO ENGAGE IN COAL EXPLORA- 
TION AND DEVELOPMENT PROGRAMS 


Public Service Company of Oklahoma (“PSO”), an 
electric utility subsidiary of Central and South West 


Corporation (“CSW”), a registered holding company, 
and Ash Creek Mining Company (“Ash Creek”), a 
subsidiary mining company of PSO, have filed with 
this Commission a post-effective amendment to their 
application-declaration, as previously filed and 
amended in this matter pursuant to Sections 6, 7, 
9(a), 10 and 12 of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rules 43 and 45 promulgated 
thereunder regarding the following proposed trans- 
action. 


By order dated November 30, 1976 (HCAR No. 19777) 
PSO was authorized to organize-and acquire all of the 
authorized common stock of a new coal mining 
subsidiary corporation, Ash Creek. PSO was also 
authorized to transfer to Ash Creek all of its existing 
coal interests in exchange for Ash Creek’s common 
stock in an aggregate par value equal to PSO’s capital 
costs relating to the coal interests. Pursuant to this 
authorization, PSO transferred to Ash Creek 
properties having a cost basis of $3,839,040 in return 
for 383,904 shares of common stock, par value $10 per 
share, of Ash Creek. Additional properties have not 
yet been transferred and remain in PSO ownership. 
PSO also was authorized to make through December 
31, 1977 short-term loans to Ash Creek, via either 
open account advances or evidenced by notes, in an 
aggregate amount not to exceed $12,500,000 at any 
time outstanding, to finance Ash Creek’s fuel 
programs. That authorization has subsequently been 
extended pursuant to supplemental orders (HCAR 
Nos. 20329, 20414, 20476, 20505, 20568, 20646, 20710, 
20754, 20863 and 20926). 


PSO and Ash Creek now request that the authorization 
be further extended for a 45 day period ending May 15, 
1979. During this period, no transfers to Ash Creek of 
the coal interests remaining in PSO will be made. 


Ash Creek will report to the Commission, to the 
extent required by Rule 24 promulgated under the Act, 
on interests acquired and disposed of, operations 
undertaken and expenditures made pursuant to the 
extended authorization herein requested. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. Fees and expenses to be 
incurred in connection with the proposed transaction 
are estimated at $50. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that the application-declaration, as further 
amended by said post-effective amendment, be 
granted and permitted to become effective: 
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IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder that the authorization 
previously granted and permitted Ash Creek to make 
short-term borrowings from PSO to the extent of an 
aggregate amount not to exceed $12,500,000 and to 
expend such funds in fuel exploration and develop- 
ment programs be extended, effective forthwith, until 
May 15, 1979, subject to the proviso that any interest 
thereby acquired or developed be for the sole purpose 
of providing for the fuel needs of Northeastern plants 
#’s 3 and 4 and subject further to the proviso that no 
transfers to Ash Creek of the coal interests remaining 
in PSO be made during this extension period. 


IT {S FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the price of coal 
sold by Ash Creek to PSO and to all other aspects of 
the application-declaration, as now amended, not 
specifically ordered herein. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20976/March 28, 1979 


In the Matter of 


THE SOUTHERN COMPANY 
Atlanta, Georgia 


GULF POWER COMPANY 
Pensacola, Florida 


MISSISSIPPI! POWER COMPANY 
Gulfport, Mississippi 


(70-6263) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
SHORT-TERM NOTES TO BANKS AND DEALERS IN 
COMMERCIAL PAPER, CAPITAL CONTRIBUTIONS 
TO SUBSIDIARIES, AND EXCEPTION FROM COM- 
PETITIVE BIDDING; RESERVATION OF JURISDIC- 
TION 


The Southern Company (“Southern”), a registered 
holding company, and two of its wholly owned 
electric utility subsidiary companies, Gulf Power 
Company (“Gulf”), and Mississippi Power Company 
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(“Mississippi”), have filed an application-declaration 
and an amendment thereto with this Commission 
pursuant to Sections 6, 7 and 12 of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rules 45 
and 50(a)(5) promulgated thereunder as applicable to 
the proposed transactions. 


Southern, Gulf, and Mississippi propose to borrow 
from banks and to issue and sell commercial paper 
from time to time on or before March 31, 1980. It was 
proposed that these borrowings be in the following 
maximum aggregate principal amounts outstanding at 
any one time: Southern, $100,000,000; Gulf, 
$93,000,000; and Mississippi, $20,000,000. 


Pursuant to Commission authorization (HCAR No. 
20469), Gulf, Mississippi, and Southern have authority 
to effect short-term borrowings on or before March 31, 
1979. The amount of short-term debt estimated to be 
outstanding at March 31, 1979 is $2,900,000 for Gulf 
and $7,700,000 for Mississippi. Southern does not 
expect to have any short-term debt outstanding on 
that date. 


The bank borrowings will be evidenced by notes to be 
dated the date of the borrowing and to mature not more 
than one year after the date of issued in the case of 
Southern and not more than nine months after the date 
of issue in the case of Gulf and Mississippi. Each note 
evidencing bank borrowing will bear interest at an 
effective rate per annum in effect at the lending bank 
customary for similar companies and will be 
prepayable, in whole or in part, without penalty or 
premium. 


Gulf and Mississippi each maintain with the local 
banks, from which borrowings will be made, average 
daily operating balances adequate to meet the require- 
ments of such banks in respect of certain services to 
such companies. It may reasonably be expected that 
banks may require the maintenance of balances and/or 
fees in lieu of balances in respect of any such borrow- 
ings. If balances were to be maintained solely for the 
purpose of satisfying a compensating balance require- 
ment generally not in excess of 20%, the effective 
interest cost of the related borrowings, based on a 
prime rate of 11.75%, would be 14.69% per annum. 


Southern has obtained a line of credit from Barclays 
Bank International Limited (“Barclays”) of $40,000,000 
and lines of credit from Union Bank of Switzerland 
(“Union”), Credit Suisse and Swiss Bank Corporation 
(“Swiss Bank”) each in the principal amount of 
$20,000,000. Each line of credit currently matures 
December 31, 1979, A commitment fee of 1/4% per 
annum on undrawn amounts is payable for each line of 
credit. Borrowings from Barclays would bear interest at 
an effective rate of 1/2% per annum over its floating 
prime rate. Borrowings from Union, Credit Suisse and 





Swiss Bank (collectively, the “Swiss Banks”) would, at 
Southern’s option, either bear interest at an effective 
rate of 1/2% per annum over lender’s floating prime or 
at a margin over the London Interbank Offered Rate 
(“LIBOR”). Swiss Bank also offers borrowings at 1/2% 
per annum over its prime rate on the date of advance, 
fixed for 90 days. Borrowings from Union and Credit 
Suisse bearing interest at a margin over LIBOR, will not 
be prepayable. Borrowings from Swiss Bank are pre- 
payable only if amounts prepaid are accompanied by a 
amount equal to any loss or expense which has been 
sustained by Swiss Bank as a result of such prepay- 
ment. Such loss or expense will normally equal the 
difference between the interest that would have been 
earned through scheduled maturity on amounts 
prepaid and the interest Swiss Bank could earn by 
relending such amounts through scheduled maturity. 
Except in the case of Swiss Bank, advances bearing 
interest a rate related to lender’s floating prime may be 
for any term provided that they mature in one year or at 
the then current expiration date for the line of credit 
whichever is earlier. Such advances by Swiss Bank 
would mature within 180 days or at the date of 
expiration of the lines of credit, whichever is earlier. 
The margins over LIBOR and tenor of advances bearing 
interest based on LIBOR are summarized below: 


Margin Over LIBOR Tenor 





Union Bank 1/2% periods of one 


to six months 


Credit Suisse 3/4% periods of 30, 


60 or 90 days 


3/4% periods of 30, 


to 180 days 


Swiss Bank 


Southern states the effective cost of such lines of 
credit is comparable to the effective cost of similar 
lines of credit from domestic banks. The comparable 
effective cost to Southern of amounts borrowed from 
Barclays and the effective cost of amounts borrowed 
from the Swiss Banks at a rate related to their prime 
rate would in each case be 12.25% (prime rate plus 
1/2%). The LIBOR for the three-month funds available 
on January 26, 1979, was quoted by the Swiss Banks at 
10.8125% to 10.875% per annum. Assuming a LIBOR 
of 10.875% the comparable effective cost of amounts 
borrowed for three months from the Swiss Banks at a 
rate related to LIBOR would be 11.375% in the case of 
Union Bank (LIBOR plus 1/2%) and 11.625% in the 
case of Credit Suisse and Swiss Bank (LIBOR plus 
3/4%). Southern expects to borrow from the Swiss 
Banks at whichever option yields the lowest effective 
cost at the time for the period the funds are required. 


Southern estimates that 10% compensating balances 
are currently equivalent to a minimum cost relative to 
the credit line of .968% per annum, which is 10% of 


the most recent coupon rate for new 91 day U.S. 
Treasury Bills dated February 1, 1979. When domestic 
banks charge a fee in lieu of balances, such fees in 
general approximate .5% per annum. The comparable 
costs of undrawn amounts with the banks named 
above would be .25% per annum. 


Southern, Gulf, and Mississippi also propose from 
time to time prior to March 31, 1980 to issue and sell 
commercial paper in the form of short-term promissory 
notes to dealers in commercial paper. The commercial 
paper notes will have varying maturities of not more 
than 270 days after the date of issue, will be issued in 
varying denominations of not less than $50,000 and not 
more than $5,000,000, and will not by their terms be 
prepayable prior to maturity. The commercial paper will 
be sold directly to or through the dealers at a discount 
which will not be in excess of the discount rate per 
annum prevailing at the date of issuance for 
commercial paper of comparable quality and like 
maturity. No commercial paper note will be issued 
having a maturity of more than 90 days at an effective 
interest cost which exceeds the effective interest cost 
at which the issuer could borrow from banks. 


Except for a commission not to exceed 1/8 of 1% per 
annum payable to the dealer in respect of commercial 
paper sold through the dealer as agent, no commission 
or fee will be payable in connection with the issuance 
and sale of commercial paper. The dealer will reoffer 
such commercial paper at a discount rate of 1/8 of 1% 
per annum less than the prevailing interest rate to the 
issuer or at an equivalent cost if sold on an interest 
bearing basis. The commercial paper will be offered by 
each dealer to not more than 200 customers of the 
dealer identified and designated in a nonpublic list 
prepared in advance by the dealer. No additions will be 
made to such list of customers. It is expected that the 
commercial paper will be held by customers to 
maturity, but, if they wish to resell prior thereto, the 
dealer, pursuant to a verbal repurchase agreement, will 
repurchase the commercial paper and reoffer the same 
to others on the customer list. 


Southern intends to use proceeds of the bank notes 
and commercial paper notes together with treasury 
funds and proceeds from the sale of additional 
common stock through its dividend reinvestment plan, 
its employees savings plan and its employee stock 
ownership, all of which are the subject of separate 
filings, to make, from time to time, additional equity 
investments in the form of capital contributions to 
Georgia Power Company (“Georgia”), Alabama Power 
Company (“Alabama”), Gulf, and Mississippi, to make 
loans to Southern Company Services, Inc., to pay such 
notes when due, and for other corporate purposes. 
Southern proposes herein to make capital contribu- 
tions to its subsidiaries from April 1, 1979 through 
March 31, 1980, as follows: $315,000,000 to Alabama; 
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$180,000,000 to Georgia; $40,000,000 to Gulf; and 
$15,000,000 to Mississippi. 


The proceeds from the bank notes and commercial 
paper notes will be used by Gulf and Mississippi, 
respectively, to reimburse their treasuries for part of 
the expenditures incurred in connection with their 
construction programs, to finance in part their future 
construction programs, to pay at maturity outstanding 
bank notes and commercial paper notes incurred for 
such purposes and for other corporate purposes. 
Construction expenditures for 1979 and January-March 
1980 are estimated at $91,785,000 and $28,815,000, 
respectively for Gulf and $28,005,000 and $11,883,000, 
respectively, for Mississippi. 


The applicants-declarants request exception from the 
competitive bidding requirements of Rule 50 in 
connection with the sale of commercial paper notes 
pursuant to clause (a)(5) thereof. It is stated, in this 
connection, that (a) all commercial paper which they 
propose to issue and sell will have a maturity not in 
excess of 270 days, (b) current rates for commercial 
paper for prime borrowers, such as_ applicants- 
declarants, are published daily in financial publica- 
tions, and (c) it is not practical to invite invitations for 
bids for commercial paper. It is also requested that 
authorization be granted to file certificates of 
notification under Rule 24 on a quarterly basis. 


The Florida Public Service Commission has approved 
the issuance of notes to banks and the issuance of 
notes and commercial paper by Gulf. No other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


‘ Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20942), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied with respect 
to the above borrowings by Southern, Gulf and 
Mississippi of up to $50,000,000, $56,000,000 and 
$20,000,000, respectively, in aggregate principal 
amounts outstanding at any one time and that no 
adverse findings are necessary with respect to those 
transactions; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application-declaration, as amended, be 
granted and permitted to become effective with respect 
to these amounts; 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, except 
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with respect to those portions of the application- 
declaration relating to proposed horrowings of 
Southern and Gulf in excess of $50,000,000 and 
$56,000,000, respectively, as to which the record in 
incomplete, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that the time for filing the certification there- 
under with respect to the proposed transactions is 
extended as requested so as to allow filing on a 
quarterly basis. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to that portion of the 
proposed borrowings in the case of Southern and Gulf 
in excess of a maximum aggregate amount of 
$50,000,000 and $56,000,000, respectively, outstanding 
at any one time pending completion of the record. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20977/March 28, 1979 


In the Matter of 


MIDDLE SOUTH ENERGY, INC. 
New Orleans, Louisiana 


(70-6259) 


ORDER AUTHORIZING PRIVATE PLACEMENT OF 
FIRST MORTGAGE BONDS WITH A GROUP OF 
INSTITUTIONAL INVESTORS; RESERVATIONS OF 
JURISDICTION 


Middle South Energy, Inc. (“MSE”), a wholly owned 
subsidiary of Middle South Utilities, Inc. (“MSU”), a 
registered holding company, has filed an application- 
declaration with this Commission pursuant to Sections 
6(a) and 7 of the Public Utility Holding Company Act of 
1935 (“Act”), and Rule 50(a)(5) promulgated thereunder 
as applicable to the proposed transaction. 


MSE was incorporated on February 11, 1974 under the 
laws of the State of Arkansas to own and finance 
certain future generating capacity of the Middle South 
System. In addition to owning all the common stock of 
MSE, MSU owns all of the outstanding common stock 





of Arkansas Power & Light Company, Arkansas- 
Missouri Power Company, Louisiana Power & Light 
Company, Mississippi Power & Light Company, 
(“MP&L”) and New Orleans Public Service Inc. 
(collectively, the “System Companies”). The System 
Companies generate, transmit and distribute electric 
energy and power in the States of Arkansas, 
Louisiana, Mississippi and Missouri. 


MSE’s only activity to date has been the acquisition, 
financing and construction of the Grand Gulf Nuclear 
Electric Station (“Grand Gulf Plant’), a two-unit, 
nuclear-fueled electric generating station being 
constructed on the east bank of the Mississippi River 
near Natchez, Mississippi. Each unit is to have a net 
capability of 1,250MW;; the first unit is scheduled to be 
completed in 1981 and the second in 1984. It is 
estimated that the total construction costs of the 
Grand Gulf Plan, excluding nuclear fuel, will be 
$2,282.6 million, of which approximately $1,036 million 
have been expended through December 31, 1978. 


MSE is negotiating for the sale of up to a 10% 
undivided ownership interest in the Grand Gulf Plant to 
South Mississippi Electric Power Association. If 
consummated, such sale would result in a pro rata 
reduction in MSE’s share of construction costs for the 
Grand Gulf Plant. 


In June, 1974, pursuant to a Commission order dated 
June 4, 1979 (HCAR No. 18437): (1) MSE entered into a 
Capital Funds Agreement with MSE, a Sales Agree- 
ment and a Service Agreement with MP&L, an 
Availability Agreement with the System Companies 
and a Bank Loan Agreement with Manufacturers 
Hanover Trust Company, as agent, and fourteen 
commercial banks and; (2) MSE issued and sold to 
MSU pursuant to the terms of the Capital Funds 
Agreement 40,000 shares of its common stock, no par 
value for $40 million. Under the Sales Agreement MSE 
applied approximately $30,000,000 of the proceeds of 
such sale to the acquisition from MP&L of all of its 
interest in the Grand Gulf Plant as constructed to the 
date of sale. 


Under the Capital Funds Agreement, MSU agreed to 
supply or cause to be supplied to MSE sufficient 
capital (i) to maintain MSE’s equity at not less than 
35% of its capitalization and (ii) to enable MSE to 
complete construction of the Grand Gulf Plant, to 
provide for MSE’s pre-operating expenses and interest 
charges, to permit commercial operation of the Grand 
Gulf Plant and continuation of operation thereafter, 
and to enable MSE to pay in full at their stated maturity 
all notes of MSE issued under the Bank Loan Agree- 
ment described below. As of December 31, 1978, MSU 
had purchased 272,000 shares of the common stock, 
no par value, of MSE for the aggregate amount of $272 
million. 


Under the Service Agreement, MP&L agreed to design, 
construct, operate and maintain the Grand Gulf Plant 
as agent for MSE. At all times since June, 1974, MP&L 
has engaged in such activity on behalf of MSE. Under 
the Availability Agreement, (i) MSE agreed to complete 
the Grand Gulf Plant, to join in the Middle South 
System interconnection agreement (“System Agree- 
ment”) on or before the completion of the first unit of 
the Grand Gulf Plant and to sell to the parties to the 
System Agreement power available from the Grand 
Gulf Plant under the terms of the System Agreement, 
and (ii) the System Companies agreed to pay to MSE 
such amounts as, when added to any other amounts 
received by MSE, would at least equal MSE’s operating 
expenses, such payments to commence on the date on 
which the first unit of the Grand Gulf Plant is placed in 
Commercial operation, but not later than December 31, 
1982. Under the Bank Loan Agreement, the banks 
agreed to lend MSE up to $308.5 million through 
December 31, 1979, payable December 31, 1982. 
Pursuant to Commission orders dated December 10, 
1975 and August 4, 1976 (HCAR Nos. 19295 and 19639) 
the commitment of the banks was increased to $353.5 
million in December, 1975, and to $465 million in 
August, 1976 and additional banks were added as 
lenders. 


On June 30, 1977, pursuant to Commission orders 
dated June 24, 1977 (HCAR Nos. 20090 and 20091) 
MSE entered into an Amended and Restated Bank Loan 
Agreement with Manufacturers Hanover Trust 
Company, as agent, and a group of 28 banks, and 
issued and sold $400 million of its First Mortgage 
Bonds to certain institutional investors. 


Under the Amended and Restated Bank Loan Agree- 
ment, the banks agreed (i) to lend MSE up to $565 
million, (ii) to permit MSE to repay and reborrow any of 
such amounts at any time, and (iii) to extend the time 
through which MSE could borrow such amounts from 
December 31, 1979 to December 31, 1982. As of 
December 31, 1978, MSE had borrowed $237 million 
from the banks under the Amended and Restated 
Bank Loan Agreement. 


Concurrently, MSE, the System Companies and 
Manufacturers Hanover Trust Company, as agent for 
the banks, entered into a First Assignment of Avail- 
ability Agreement, Consent and Agreement whereby 
MSE assigned to the agent for the benefit of the banks 
all of MSE’s rights to receive moneys from the System 
Companies under the June, 1974 Availability Agree- 
ment in respect of the Grand Gulf Plant and the System 
Companies agreed that their obligations to make 
payments to MSE under the June, 1974 Availability 
Agreement were unconditional. 


Also on June 30, 1977, pursuant to Bond Purchase 
Agreements with a group of 15 institutional investors 
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MSE issued and sold $400 million of its First Mortgage 
Bonds, 9.25% Series due 1989. These Bonds were 
secured by (i) a Mortgage and Deed of Trust, dated as 
of June 15, 1977 to United States Trust Company of 
New York and Malcolm J. Hood, as Trustees, as 
supplemented by a First Supplemental Indenture, 
dated as of June 15, 1977, (ii) a Second Supplemental 
Capital Funds Agreement and Assignment by and 
between MSE, MSU and the Trustees containing terms 
substantially identical to the terms of the First Supple- 
mentary Capital Funds Agreement and Assignment, 
and (iii) a Second Assignment of Availability Agree- 
ment, Consent and Agreement by and between MSE, 
the System Companies and the Trustees containing 
terms substantially identical to the terms of the First 
Agreement of Availability Agreement, Consent and 
Agreement described above. The proceeds of this Bond 
sale were applied to reduce borrowings by MSE under 
its Bank Loan Agreement. 


MSE now proposes to issue and sell not in excess of 
$400 million of a new series of its First Mortgage 
Bonds (“Bonds”) in a private placement transaction 
with institutional investors to be identified. It is 
contemplated that $200 million of those bonds will be 
issued in the fourth quarter of 1979 and $200 million in 
the first quarter of 1980. The Bonds will be issued and 
sold under a supplemental indenture or indentures to 
MSE’s existing Mortgage and Deed of Trust, as supple- 
mented, and will have such other terms and 
conditions, including interest rate, maturity date and 
redemption and sinking fund provisions, be secured by 
such means and be sold in such manner and at such 
price, as shall be determined through negotiations with 
the purchasers and approved by the Commission. 


MSE will apply the net proceeds from the issuance and 
sale of the Bonds to the repayment of borrowings then 
outstanding under its Amended and Restated Bank 
Loan Agreement. Such borrowings are expected to 
total approximately $500 million by the end of 1979 and 
(assuming the issuance and sale of $200 million of 
Bonds in 1979) approximately $384 million by the end 
of the first quarter of 1980. These amounts approach 
MSE’s present long-term bank borrowing capacity of 
$565 million. If no Bonds are sold, MSE’s presently 
authorized borrowing capacity under its Amended and 
Restated Bank Loan Agreement would be fully utilized 
in early 1980 and MSE would then be forced to either 
arrange alternate sources of capital or suspend 
construction of the Grand Gulf Plant. Since amounts 
repaid under the Amended and Restated Bank Loan 
Agreement can be reborrowed at any time after being 
repaid, the Bond sale will enable MSE to continue 
using bank borrowings under such Agreement to 
continue the construction of the Grand Gulf Plant. 


The sale of up to a10% interest in the Grand Gulf Plant 
to South Mississippi Electric Power Association 
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(“SMEPA”) may occur in mid-1979. Following this 
sale, SMEPA would participate in funding construction 
of the Grand Gulf Plant, which would reduce somewhat 
MSE’s capital needs. However, it is stated that the full 
$400 million of bonds should be sold as proposed. 


The terms and conditions of the Bonds and the related 
supplemental indenture or indentures will be supplied 
to the Commission by post-effective amendment in 
this file, and such securities will not be issued and 
sold until the Commission shall have entered a supple- 
mental order authorizing same. 


MSE states that it is not appropriate to offer these 
bonds for competitive bids under Rule 50. MSE’s only 
property is still under construction, so it lacks an 
earnings and operating history. It considers that the 
complex financing arrangements described above, the 
large amounts of additional capital and time required 
before the project can be completed and placed in 
service, and the risks inherent therein, together with 
the size of the financing, make negotiated placement 
of the bonds with institutional investors the proper 
method of raising this long term capital. 


For the foregoing reasons MSE has requested that the 
Commission grant it an exception from the competitive 
bidding requirements of Rule 50 so that MSE may 
negotiate with prospective purchasers for the direct 
private placement of the Bonds. It is stated that such 
negotiations will provide the parties with the flexibility 
required to determine the appropriate terms for the 
Bonds in light of MSE’s circumstances and the needs 
of the purchasers and will enhance MSE’s chances for 
obtaining construction funds for the Grand Gulf Plant 
in accordance with its desired schedule. 


Subject to obtaining any necessary regulatory 
approval, MSE has retained The First Boston Corpora- 
tion to assist it in structuring the proposed financing 
and in identifying potential purchasers of the Bonds. 


It is stated that no state or federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. It is further stated that a state- 
ment of the fees, commissions and expenses to be 
incurred in connection with the proposed transaction 
will be filed by amendment. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20932), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 





investors and consumers that said application- 
declaration, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, be, and it hereby is, granted and permitted 
to become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the terms and 
conditions of the Bonds to be sold by MSE. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the fees, 
commissions and expenses to be incurred by MSE in 
connection with the proposed transactions. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20978/March 29, 1979 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 


CENTRAL AND SOUTH WEST SERVICES, INC. 
Dallas, Texas 


CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 


SOUTHWESTERN ELECTRIC POWER COMPANY 
Shreveport, Louisiana 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
Tulsa, Oklahoma 


WEST TEXAS UTILITIES COMPANY 
Abilene, Texas 


(70-6163) 


ORDER AUTHORIZING REVISIONS TO SYSTEM 
MONEY POOL ARRANGEMENT 


Central and South West Corporation (“CSW”), a 
registered holding company, and five of its sub- 
sidiaries, Central Power and Light Company (“CPL”), 
Southwestern Electric Power Company (“SWEPCO”), 
West Texas Utilities Company (“WTU”), Public Service 
Company of Oklahoma (“PSO”) and Central and South 
West Services, Inc. (“CSWS”) (collectively, the sub- 
sidiaries”), have filed with this Commission a post- 
effective amendment to their application-declaration 
previously filed and amended in this matter pursuant to 
Sections 6, 7, 9(a), 10, 12(b) and 12(f) of the Public 
Utility Holding Company Act of 1935 (“Act”) and Rules 
43, 45 and 50 promulgated thereunder concerning the 
following proposed transactions. 


By orders dated June 30, 1978, and October 27, 1978 
(HCAR Nos. 20608 and 20749), applicants-declarants 
were authorized to incur short-term borrowings 
through December 31, 1979, in an aggregate collective 
amount of $200,000,000 and in the following individual 
amounts: CSW, $200,000,000; CPL, $71,000,000; PSO 
$74,000,000; SWEPCO, $50,000,000; WTU, $20,000,- 
000; and CSWS, $2,000,000. The short-term 
borrowings are pursuant to a CSW System money pool 
(“money pool”) under which applicants-declarants 
coordinate their short-term borrowings and make 
borrowings outside the money pool from banks and 
through the issuance of commercial paper. The money 
pool consists of funds from the following sources: (i) 
surplus funds of CSW; (ii) surplus funds of any of the 
subsidiaries; (iii) borrowings by CSW or the sub- 
sidiaries from banks; and (iv) proceeds from CSW’s 
sales of commercial paper. 


CSW administers the money pool by matching up, to 
the extent possible, short-term cash surpluses and 
loan requirements of itself and its subsidiaries. 
Subsidiary requests for short-term loans are met first 
from surplus funds of the other subsidiaries which are 
available to the money pool and then from CSW’s 
corporate funds, to the extent available. When these 
sources of funds are insufficient to meet short-term 
loan requests, borrowings are made from outside the 
system. CSW is authorized to issue and sell its 
commercial paper to commercial paper dealers at a 
discount rate not in excess of the discount rate per 
annum prevailing at the time of issuance for 
commercial paper of comparable quality and maturity 
sold by issuers to commercial paper dealers, and at an 
interest cost not exceeding the effective cost of money 
for unsecured prime-rate commercial bank loans 
prevailing on the date of issue of such commercial 
paper. 


CSW and its subsidiaries are also authorized, in the 
event that such borrowings would produce a lower 
effective cost of money than the issuance by CSW of 
its commercial paper, to borrow from banks to meet 
short-term borrowing needs which could not be met by 
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the money pool. Such bank borrowings are also 
authorized even when the cost of such borrowings is 
not less than the cost of equivalent borrowings through 
the money pool if and only to the extent that such bank 
requires that the borrowings be made as a condition of 
maintaining the subsidiary’s line of credit with the 
bank, subject to an aggregate limit at any one time 
outstanding of $10,000,000 for all such bank 
borrowings and of $5,000,000 for any one subsidiary. 


The interest rate applicable to all loans of surplus 
funds through the money pool is the rate published in 
The Wall Street Journal for commercial paper placed 
directly by a major finance company and having a term 
most nearly equal to the term of the particular money 
pool loan in question. The interest rate applicable to 
the funds borrowed by CSW from external sources and 
loaned through the money pool is equal to CSW’s net 
cost for the external borrowings. 


By post-effective amendment applicants-declarants 
seek (1) to change the manner of allocating certain 
costs incurred in connection with the CSW borrowings 
from the method authorized in HCAR No. 20749; (2) to 
add certain bank borrowing arrangements to those 
previously authorized; and (3) to increase WTU’s 
short-term debt limitation from $20,000,000 to 
$25,000,000. 


Concerning the allocation costs, the present authoriza- 
tion provides that the cost of compensating balances 


and fees paid to banks to maintain credit lines are 
initially allocated to the subsidiaries on the basis of 


Bank 


Bankers Trust Company 

The First National Bank of 
Chicago 

First National Bank in Dallas 

Republic National Bank 

Irving Trust Company 

Marine Midland Bank 

Merchantile National Bank at 
Dallas 

Bank of Delaware 

Harris Trust & Savings Bank 

First City National Bank 


Service Area Banks 

CPL 

(24 Local Banks) 
PSO 

(2 Local Banks) 
SWEPCO 

(37 Local Banks) 
WTU 

(6 Local Banks) 


TOTAL 
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10% to WTU and 30% each to CPL, PSO and SWEPCO, 
and such costs are retroactively reallocated at the end 
of each calendar year among the subsidiaries (and 
CSW, should CSW borrow for its corporate needs) pro 
rata on the basis of the relative weighted average 
principal amounts of borrowings incurred from external 
sources during the year for the benefit of each such 
company. Applicants-declarants request authorization 
to reallocate these costs on the basis of the relative 
maximum outstanding short-term borrowings of each 
company (including CSW when it borrows for its own 
corporate needs). Under this proposal each company 
will be reallocated that proportion of the total line of 
credit costs which is equal to the percentage which its 
maximum short-term borrowings during the year 
represents of the aggregate of the maximum short-term 
borrowings, on a noncoincidental basis, of all the 
companies. 


Concerning the addtion of certain banks to these 
previously authorized, applicants-declarants seek per- 
mission to make bank borrowings pursuant to the 
revised arrangements set forth below. Borrowings 
would be at the prime rate in all cases except for loans 
from First National Bank in Dallas, Republic National 
Bank and Irving Trust Company, in all three cases the 
rate being 107% of prime, and except for loans from 
the trust departments of Texas Commerce Bank, 
Merchantile Bank at Dallas and Republic National 
Bank, the details of which loans are set forth later 
herein. Applicants-declarants’ bank lines as of January 
15, 1979, were as follows: 


Amount of Line 
$ 25,000,000 


Compensation Basis (a) 
_ Balances 


15,000,000 
6,500,000 
5,000,000 
5,000,000 
5,000,000 


Balances 
(b) Balances and Fees 
(c) Balances and Fees 
(c) Balances and Fees 
Balances 


5,000,000 
4,500,000 
2,000,000 
2,000,000 


Balances 
Balances 
Balances 
Balances 


$ 29,354,000 Balances 


9,500,000 Balances 


20,615,000 Balances 


8,515,000 
$142,984,000 


Balances 











(a) Balances maintained in support of lines of credit 
are generally nonsegregated working funds of the 
applicants and are not restricted as to withdrawal. 
These nonsegregated balances generally aggregate 
approximately 10% of the line of credit. Substantial 
usage under these lines of credit could result in 
increased compensating balance requirements. Where 
a fee basis is maintained, a designated portion of the 
total line of credit is supported by a fee equal on an 
annual basis to the principal amount of that portion x 
7% x the prime rate. The balance of the line of credit in 
these situations is maintained on the compensating 
balances basis described above. 


(b) $4.0 million is supported by compensating 
balances and $2.5 million by fees. 


(c) $2.5 million is supported by compensating 
balances and $2.5 million by fees. 


In addition to the above, borrowings of up to 
$10,000,000, $5,000,000 and $5,000,000 would be from 
funds managed by the trust departments of Texas 
Commerce Bank, Merchantile Bank at Dallas and 
Republic National Bank, respectively. The Texas 
Commerce trust fund borrowings would be evidenced 
by notes payable on demand or a stated maturity date 
not exceeding six months from date of issuance and 
would bear interest at a rate equal to the 90-day rate on 
General Motors Acceptance Corporation’s commercial 
paper, or, if CSW has outstanding commercial paper 
with a 90 to 180-day maturity, at the highest effective 
rate to the ultimate purchasers of such paper. The 
Merchantile Bank at Dallas and Republic National Bank 
trust fund borrowings would be evidenced by notes 
payable on demand and would bear interest at a rate 
equal to the highest annual interest rate on 30 to 
179-day commercial paper placed by a major finance 
company as reported in The Wall Street Journal. 


Concerning the proposed increase in WTU’s short-term 
debt limitation from $20,000,000 to $25,000,000, it is 
stated that such increase is necessary in order to 
consumate a related financial transaction between 
WTU and CSW, which transaction is the subject of 
separate application before this Commission (File No. 
70-6261) and involves the payment of WTU of an extra- 
ordinary $15,000,000 dividend on common stock to 
CSW, acontemporaneous loan by CSW to WTU of such 
amount, and WTU’s repayment of its short-term 
borrowings with a long-term debt offering later in 1979. 
Since the proposed increase is related to an application 
which is still pending before this Commission, juris- 
diction will be reserved until action has been taken 
upon such matter. 


The proceeds of short-term borrowings (other than the 
financial transactions between WTU and CSW, 
mentioned above) will be used (i) in the case of 


borrowings by CPL. PSO, SWEPCO and WTU, for the 
interim financing of their construction programs and to 
provide for other temporary working capital needs; (ii) 
in the case of borrowings by CSW, for loans or 
contributions to capital to the subsidiaries for such 
purposes; (iii) in the case of borrowings by CSWS, to 
provide working capital for its operations; and (iv) to 
repay borrowings previously incurred for such 
purposes. 


The estimated capital programs for 1979 for the 
operating companies are as follows: 


1979 


CPL 
PSO 
SWEPCO 
WTU 


$216,000,000 
$251 ,000,000 
$142,000,000 
$ 24,000,000 


None of the proceeds from such borrowings shall be 
utilized to pay the cost of facilities (“interconnection 
facilities”) which would not be needed to provide 
service to customers of any of the operating companies 
if such operating company were not part of the CSW 
System, nor will any expenditures be made by any of 
the operating companies for the construction or 
acquisition of any facility not so needed prior to the 
time all funds covered by this application-declaration 
have been expended. For the purposes of the foregoing 
representation, there is included within the meaning of 
the term “interconnection facilities” all facilities, 
construction or acquisition of which is or would be part 
of any proposal for synchronous interstate operation of 
the CSW System forming the subject of the 
proceedings in Central and South West Corporation, et 
al. (Admin. Proc. File No. 3-4951) which would not also 
be required for the continuation of dissynchronous 
interstate/intrastate operation in the mode presently 
prevailing in the Central and South West System. 


CSW requests exemption from the competitive bidding 
requirements of Rule 50 under the Act in connectior 
with the proposed issuance of commerical paper 
pursuant to paragraph (a)(5)(B) thereof. 


The additional fees and expenses to be incurred in 
connection with the proposed transactions are 
estimated at $200. No state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. 


Due notice of the filing of said post-effective amend- 
ment to the application-declaration has been given in 
the manner prescribed in Rule 23 promulgated under 
the Act (HCAR No. 20939), and no hearing has been 
requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found that 
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the applicable standards of the Act and the rules there- 
under are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application-declaration, as amended, be 
granted and permitted to become effective in part: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended by said post-effective amend- 
ment be, and it hereby is, granted and permitted to 
become effective forthwith with respect to (1) the 
proposed change in the manner of allocating costs and 
(2) the addition of certain banks borrowing arrange- 
ments to those previously authorized, subject to the 
terms and conditions prescribed in Rule 24 promul- 
gated under the Act, except that certificates thereunder 
shall be filed quarterly. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the proposed 
increase in WTU’s short-term borrowing authorization. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20979/March 29, 1979 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 


(70-5943) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
COMMON STOCK PURSUANT TO DIVIDEND REIN- 
VESTMENT AND STOCK PURCHASE PLAN 


American Electric Power Company, Inc. (“AEP”), a 
registered holding company, has filed with this 
Commission post-effective amendments to its 
application-declaration previously filed and amended 
pursuant to Sections 6(a) and 7 of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rule 50 
promulgated thereunder concerning the following 
proposed transaction. 
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By previous orders dated February 8, 1977, and April 
19, 1978 (HCAR Nos. 19879 and 20506), AEP was 
authorized to issue and sell, from time to time through 
April 30, 1979, a total of 3,000,000 shares of its 
authorized but unissued common stock, $6.50 pay 
value, pursuant to its Dividend Reinvestment and Stock 
Purchase Plan (“Plan”). AEP states that through 
February 14, 1979, a total of 2,641,035 shares had been 
so issued and sold, leaving a balance of 358,965 shares 
available for issuance and sale, and that such balance 
will probably be exhausted upon payment of AEP’s 
next dividend on its common stock, in March 1979. 


The Plan basically provides that a participant may (1) 
purchase shares of common stock from AEP quarterly 
by automatically reinvesting cash dividends on all or 
less than all (a specified number) of shares of common 
stock registered in his name, or (2) purchase shares of 
common stock from AEP as often as once a month by 
making optional cash payments up to a maximum of 
$3,000 per calendar quarter, or (3) do both. The price of 
shares purchased with reinvested cash dividends is 
95% of the average of the daily high and low sales 
prices of AEP’s common stock for the five trading days 
ending on the day of purchase. All full-time employees 
of AEP system companies may enroll in the Plan to 
purchase shares of common stock with optional cash 
payments even though they are not registered holders 
of any shares of AEP common stock, and, if they wish, 
may arrange to make optional cash payments through 
regular payroll deductions. The minimum monthly 
deduction is $5 and the maximum is 10% of regular 
salary or wages or $1,000, whichever is less. No 
brokerage commissions or service charges are paid by 
participants in connection with purchases in the Plan. 
All costs of administration of the Plan are paid by AEP. 
A participant may change his option under the Plan at 
any time. A participant may withdraw from the Plan at 
any time by giving written notice to the Agent. Unless 
the Agent is otherwise directed by the participant, 
upon withdrawal the participant receives a certificate 
for all whole shares credited to his account and a cash 
payment for the value of any fractional share. 


By post-effective amendments applicant-declarant 
requests authorization (1) to increase from $3,000 to 
$5,000 the maximum amount of optional cash 
payments that may be invested by a participant during 
any calendar quarter, and (2) to issue and sell from 
time to time through April 30, 1980, up to an additional 
4,000,000 shares of its authorized but unissued 
common stock pursuant to the Plan as so amended. 


It is stated that the amounts of dividends reinvested 
each quarter under the Plan have grown regularly and 
continuously, and that this trend is expected to 
continue. The quarterly amounts of reinvested 
dividends in 1977 and 1978 were as follows: 





Quarter (In Thousands) 
Ended 1977 1978 


March 
June 
September 
December 


$2,436 
2,929 
3,418 
3,984 


$4,840 
5,031 
5,198 
5,866 


Optional cash payments by participants totalled 
approximately $9,737,000 in 1977 and $13,409,000 in 
1978. Based on its estimates of future shareholder 
participation in the Plan for the year ending April 30, 
1980, AEP feels the proposed 4,000,000 shares will be 
sufficient to meet Plan requirements and provide a 
sufficient margin to meet unexpected continencies, 
such as an extraordinary increase in participation in the 
Plan. 


AEP requests an exemption from the competitive 
bidding requirements of Rule 50 pursuant to Rule 
50(a)(5). 


The fees and expenses to be incurred in connection 
with the proposed transaction (exclusive of the fees 
of the administrator of the Plan, estimated at $280,000 
annually) are estimated at $84,600, including printing 
expenses of $27,000, legal fees of $5,000 and 
accountants’ fees of $5,000. No state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


Due notice of the filing of said post-effective amend- 
ments to the application-declaration has been given in 
the manner prescribed in Rule 23 promulgated under 
the Act (HCAR No. 20940), and no hearing has been 
requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found that 
the applicable standards of the Act and the rules there- 
under are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application-declaration, as amended, be 
granted and permitted to become effective: 


IT |S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended by said post-effective amend- 
ments, be, and it hereby is, granted and permitted to 
become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act, except that (1) certificates thereunder shall be 
filed quarterly, including a summary of the total shares 
issued and total net proceeds realized, and (2) the 
certificate reporting the results of the last quarter of 
the calendar year shall also include a summary of the 
total expenses incurred, directly or indirectly, by AEP 
from operating the Plan during the calendar year. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10641/March 23, 1979 


In the Matter of 


JOHN NUVEEN & CO., INCORPORATED AND PETER 
A. LEONARD 

209 South LaSalle Street 

Chicago, Illinois 60604 


(812-4181) 


ORDER PURSUANT TO SECTION 9(c) OF THE ACT 
EXEMPTING APPLICANTS FROM THE PROVISIONS 
OF SECTION 9(a) OF THE ACT. 


On July 11, 1978 the Commission issued a notice of 
filing of an application by John Nuveen & Co. Incor- 
porated (“Nuveen”) and Peter A. Leonard (“Leonard”) 
pursuant to Section 9(c) of the Investment Company 
Act of 1940 and an order of temporary exemption 
pending determination of the application. (Investment 
Company Act Release No. 10318/July 11, 1978). The 
notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application might be issued on the basis of the 
information therein unless a hearing should be 
ordered. No request for a hearing has been filed and 
the Commission has not ordered a hearing. 


The matter having been considered, it is found that 
the granting of the requested permanent exemption, 
pursuant to Section 9(c) of the Act from the provi- 
sions of Section 9(a) of the Act as noted below is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


IT IS ORDERED pursuant to Section 9(c) of the Act 
that John Nuveen & Co., Inc. and Peter A. Leonard 
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and any company with which either of them presently 
is an affiliated person, be and they are hereby 
exempted from the provisions of Section 9(a) of the 
Act operative as a result of the entry of the injunction 
against Peter A. Leonard in Securities and Exchange 
Commission v. Dott. et al. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10642/March 23, 1979 


In the Matter of 


ALLIANCE CAPITAL RESERVES, INC. 
140 Broadway 
New York, New York 10005 


(812-4421) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
RULES 2a-4 AND 22c-1 UNDER THE ACT 


On February 26, 1979, a notice was issued 
(Investment Company Act Release No. 10603) of an 
application filed on January 12, 1979, and amended on 
February 26, 1979, by Alliance Capital Reserves, Inc. 
(“Applicant”), an open-end, diversified management 
investment company registered under the Investment 
Company Act of 1940 (“Act”), pursuant to Section 6(c) 
of the Act for an order of exemption from the provi- 
sions of Rules 2a-4 and 22c-1 under the Act to the 
extent necessary to permit Applicant to compute its 
price per share for the purposes of sales and 
redemptions of its shares, to the nearest one cent on 
a share value of one dollar. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is appropriate 
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in the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended by 
the policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Rules 2a-4 and 22c-1 under the Act, to the extent 
requested, be and hereby is, granted, effective forth- 
with, subject to the following conditions to which 
Applicant has consented: 


1. Applicant’s Board of Directors, in supervising 
Applicant’s operations and delegating special 
responsibilities involving portfolio management to 
Applicant’s investment adviser, undertakes—as a 
particular responsibility within its overall duty of care 
owed to the shareholders of Applicant—to assure to 
the extent reasonably practicable, taking into account 
current market conditions affecting Applicant’s invest- 
ment objectives, that Applicant’s price per share as 
computed for the purpose of sales and redemptions, 
rounded to the nearest cent, will not deviate from one 
dollar. 


2. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of 
maintaining a stable price per share. Applicant will 
not purchase a portfolio security with a remaining 
maturity of greater than one year, nor will it maintain 
a dollar-weighted average portfolio maturity in excess 
of 120 days. 


3. Applicant will invest in a portfolio of money 
market instruments consisting exclusively of: (i) 
obligations of or guaranteed by the United States of 
America, its agencies or instrumentalities; (ii) certifi- 
cates of deposit, bankers’ acceptances and interest- 
bearing savings deposits of banks having total assets 
of more than $1 billion and which are members of the 
Federal Deposit Insurance Corporation; (iii) commer- 
cial paper, including variable amount master demand 
notes, rated A-1 by Standard & Poor’s Corporation or 
Prime-1 by Moody’s Investors Service, Inc. or, if not 
rated, then issued by companies which have an 
outstanding debt issue rated AAA or AA by Standard 
& Poor's, or Aaa or Aa by Moody’s; and (iv) 
repurchase agreements pertaining to the foregoing 
securities provided that such agreements are limited 
to transactions with financial institutions believed by 
the investment adviser to present minimal credit risks. 


For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 10643/March 23, 1979 


In the Matter of 


ROWE PRICE NEW HORIZONS FUND, INC. 
100 East Pratt Street 
Baltimore, Maryland 21202 


and 


VALMONT INDUSTRIES, INC. 
Valley, Nebraska 68064 


(812-4423) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 17(b) OF THE ACT FOR AN ORDER 
EXEMPTING A PROPOSED TRANSACTION FROM 
THE PROVISIONS OF SECTION 17(a) OF THE ACT 


NOTICE IS HEREBY GIVEN that Rowe Price New 
Horizons Fund, Inc. (“New Horizons”), registered 
under the Investment Company Act of 1940 (‘‘Act”) as 
a diversified open-end management investment 
company, and Valmont Industries, Inc. (“Valmont”) 
(hereinafter collectively “Applicants”) filed an applica- 
tion on January 22, 1979, pursuant to Section 17(b) of 
the Act for an order of the Commission exempting 
from the provisions of Section 17(a) of the Act the 
proposed sale by New Horizons to Valmont of 90,000 
shares of Valmont common stock currently held by 
New Horizons. All interested persons are referred to 
the application on file with the Commission for a 
statement of representations contained herein, which 
are summarized below. 


The application states that Valmont, which is engaged 
in the business of metal fabrication primarily for 
agricultural equipment, proposes to purchase from 
New Horizons, and New Horizons proposes to sell to 
Valmont, 90,000 shares of Valmont’s $1.00 par value 
common stock at a cash price of $13.00 per share net 
to New Horizons. The 90,000 shares constitute all 
shares of Valmont stock owned by New Horizons and 
represent approximately 5.36% of the 1,678,065 
shares of Valmont common stock which were issued 
and outstanding when the sale agreement was entered 
into on December 21, 1978. 


Applicants represent that New Horizons and _ its 
officers and directors are unrelated to Valmont and its 
officers and directors, except by virtue of the 
investment of New Horizons in the common stock of 
Valmont. Applicants represent that there is no control 
relationship between Valmont and New Horizons, that 
New Horizons has no representative on the board of 


Valmont and that New Horizons has never exercised 
direct or indirect influence over the management and 
operations of Valmont. 


Applicants state that Valmont advised New Horizons 
that, in view of the then-existing premium over the 
market price proposed to be paid to New Horizons for 
the Valmont shares, the board of directors of Valmont 
determined to make the same price available to its 
other shareholders. Accordingly, on December 21, 
1978, Valmont announced a tender offer to its share- 
holders to purchase 500,000 shares of its common 
stock for cash at $13 per share net to the seller. 


Because of the Fund’s ownership of Valmont common 
stock exceeds five percent of the outstanding voting 
securities of Valmont, Valmont is an “affiliated 
person” of the Fund within the meaning of Section 
2(a)(3) of the Act. Section 17(a) of the Act, provides, 
in pertinent part, that it shall be unlawful for any 
affiliated person of a registered investment company, 
or any affiliated person of such a person, acting as 
principal, knowingly to sell or to purchase from such 
registered company any security or other property, 
subject to certain exceptions not relevant here. 
Section 17(b) of the Act provides that the Commis- 
sion, upon application, may exempt a proposed tras- 
action from the provisions of Section 17(a) of the Act 
if the evidence establishes that the terms of the 
proposed transaction, including the consideration to 
be paid or received, are reasonable and fair and do not 
involve overreaching on the part of any person 
concerned, and that the proposed transaction is 
consistent with the policy of each registered invest- 
ment company concerning and with the general 
purposes of the Act. 


Applicants represent that the price of $13.00 per share 
net was established by arm’s length negotiations 
between New Horizons and Valmont. The bid and 
asked price of Valmont shares on December 21, 1978, 
were $8.50 and $9.25 per share respectively. Valmont 
submits that the then-current market price for 
Valmont shares did not reflect the true value of 
Valmont’s assets and business and that it considers 
the purchase of its common stock at $13.00 per share 
to be a prudent investment and an appropriate use of 
its funds. Applicants further maintain that T. Rowe 
Price Associates, Inc., the investment adviser to New 
Horizons, has recommended that New Horizons sell 
the Valmont shares to Valmont at the agreed price. 


Applicants state that Valmont is expected to have 
earnings per share for 1978 in the range of $1.35 to 
$1.45 as compared to earnings per share in 1977 of 
$1.75. The price range for Valmont shares in the last 
quarter of 1978 was from a low of $8.50 to a high of 
$13.25 per share. The book value of the shares as of 
September 30, 1978, was $19.61 per share. Applicants 
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represent that Valmont will bear all expenses in 
connection with the proposed transaction. 


Applicants maintain that the proposed transaction is 
consistent with the long-term growth of capital invest- 
ment objective of New Horizons in that alternative 
investments would be more attractive to the Fund. 
Applicants further maintain that the proposed trans- 
action is consistent with the general purposes of the 
Act in that the proposed transaction will not result in 
any change in control of Valmont and that the price to 
be paid for the shares is the same price which 
Valmont offered to all of its shareholders pursuant to 
a tender offer. Furthermore, Applicants maintain that 
the proposed transaction will not result in any of the 
adverse effects of the sort identified in Section 1 of 
the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 16, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 


Commission, Washington, D.C. 20549. A copy of 


such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such services (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be isued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10644/March 26, 1979 


In the Matter of 


ALLLIANCE GOVERNMENT RESERVES, INC. 
140 Broadway 
New York, New York 10005 


(812-4413) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM RULES 2a-4 AND 
22c-1 THEREUNDER 


Alliance Government Reserves, Inc. (“Applicant”), an 
open-end, diversified, management investment com- 
pany registered under the Investment Company Act of 
1940 (“Act”), filed an application on December 27, 
1978 and an amendment thereto on February 26, 1979, 
for an order of the Commission pursuant to Section 
6(c) of the Act exempting Applicant from the 
provisions of Rules 2a-4 and 22c-1 thereunder to the 
extent necessary to permit Applicant to compute its 
price per share, for the purposes of sales, redemp- 
tions and repurchases of its shares, to the nearest one 
cent on a share value of one dollar. 


On February 26, 1979, a notice (Investment Company 
Act Release No. 10604) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed and the Commis- 
sion has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Rules 2a-4 and 22c-1 under the Act, to the extent 
requested, be and hereby is, granted, effective forth- 
with, subject to the following conditions to which 
Applicant has consented: 


1. Applicant’s Board of Directors, in supervising 
Applicant’s operations and delegating special 
responsibilities involving portfolio management to 
Applicant’s investment adviser, undertakes—as a 
particular responsibility within its overall duty of care 
owed to the shareholders of Applicant—to assure to 
the extent reasonably practicable, taking into account 
current market conditions affecting Applicant’s price 





per share as computed for the purpose of sales and 
redemptions, rounded to the nearest cent, will not 
deviate from one dollar. 


2. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of 
maintaining a stable price per share. Applicant will not 
purchase a portfolio security with a remaining 
maturity of greater than one year, nor will it maintain 
a dollar-weighted average portfolio maturity in excess 
of 120 days. 


3. Applicant will invest in a portfolio of money 
market instruments consisting exclusively of market- 
able securities issued or guaranteed by the Govern- 
ment of the United States of America or its agencies 
or instrumentalities and repurchase agreements 
pertaining to such securities limited to transactions 
with financial institutions believed by the adviser to 
present minimum credit risks. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10645/March 26, 1979 


In the Matter of 


THE NORTH CAROLINA TAX-EXEMPT BOND FUND, 
SERIES ONE (AND SUBSEQUENT SERIES) 


and 


FIRST CHARLOTTE CORPORATION 
2400 First Union Tower 
Charlotte, North Carolina 28282 


(812-4445) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION PURSUANT TO 
SECTION 6(c) OF THE ACT GRANTING EXEMPTIONS 
FROM THE PROVISIONS OF SECTION 14(a) OF THE 
ACT AND FROM RULES 19b-1 AND 22c-1 UNDER 
THE ACT. 


NOTICE IS HEREBY GIVEN that The North Carolina 
Tax-Exempt Bond Fund, Series One (and Subsequent 
Series) (the ‘‘Fund’’), a unit investment trust 


registered under the Investment Company Act of 1940 
(the “Act”) and its sponsor, First Charlotte Corpora- 
tion (the “Sponsor”) (hereinafter the Sponsor and the 
Fund are collectively referred to as “Applicants”) have 
filed an application on February 23, 1979, and an 
amendment thereto on March 22, 1979, pursuant to 
Section 6(a) of the Act for an order of the Commission 
exempting the Applicants from the provisions of 
Section 14(a) of the Act and exempting the frequency 
of the capital gains distributions of the Fund and the 
secondary market operations of the Sponsor from the 
provisions of Rule 19b-1 and Rule 22c-1, respectively, 
under the Act. All interested persons are referred to 
the application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Series 1 of the Fund (“Series 1”) is a unit investment 
trust, and is the first of a series of similar but 
separate trusts that the Sponsor intends to form 
(hereinafter Series 1 and all such Subsequent Series 
are collectively referred to as the “Series”). The Series 
will be created under the laws of the State of New 
York or the State of North Carolina pursuant to 
separate trust agreements that will contain certain 
standard terms and conditions of trust common to all 
the Series. The Applicants represent that the invest- 
ment objective of each Series will be to seek both the 
preservation of capital and current distributions of 
tax-exempt income through the investment in a port- 
folio of securities consisting of interest-bearing 
obligations of the State of North Carolina and 
territories and possessions of the United States and 
political subdivisions and authorities thereof, the 
interest on which is exempt for both federal and North 
Carolina income taxation (the “Bonds”). The Bonds 
that will constitute the portfolio of each Series will be 
selected in advance and will be identifiable in respect 
to each Series on the date of deposit with the Trustee. 


The Sponsor has filed a Form S-6 Registration 
Statement under the Securities Act of 1933 (“1933 
Act”) covering fractional undivided interests in Series 
1 to be offered to investors at a public offering price 
set forth in the prospectus included in the S-6 
Registration Statement. The 1933 Act Registration 
statement has not yet become effective. The Sponsor 
has also filed a Form N-8A Notification of Registra- 
tion and a Form N-8B-2 Registration Statement under 
the Act relating to the Fund. 


Each Series of the Fund will be governed by the 
provisions of a trust agreement (the “Agreement”) to 
be entered into by the Sponsor and a corporation 
organized and doing business under the laws of the 
United States or New York or North Carolina, that is 
authorized under such laws to exercise corporate trust 
powers and having at all times an aggregate capital, 
surplus, and undivided profits of not less than 
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$50,000,000 (“Trustee”). It is contemplated that United 
States Trust Company of New York will serve as 
Trustee for Series 1. Standard & Poor’s Corporation 
will serve as Evaluator for Series 1. A separate Agree- 
ment will be entered into each time a Series is created 
and activated and the Bonds that comprise its 
portfolio (or delivery statements relating to contracts 
for the purchase of such Bonds together with funds 
represented by cash or an irrevocable letter of credit 
issued by a commercial bank in the amount required 
for their purchase) are deposited with the Trustee. 
Each Series will be substantially identical except as to 
size, number of Units and the individual Trust 
Securities in the portfolio. 


When a Series of the Fund is created, the Sponsor 
and the Trustee will enter into an Agreement and the 
Bonds to constitute such Series of the Fund (or 
delivery statements relating thereto and funds for the 
purchase thereof as set forth above) will be delivered 
to and deposited with the Trustee by the Sponsor. 
Substantially concurrently, the Trustee will issue in 
the name of the Sponsor, or such other name or 
names as the Sponsor may direct, one or more certifi- 
cates evidencing the ownership of all of the undivided 
interests in such Series of the Fund. These Units will 
be separately offered for sale to the public at prices 
based upon their then respective current net asset 
values plus a sales charge, after the registration state- 
ment filed in respect thereto under the 1933 Act has 
become effective. 


The Applicants state that the Bonds will not be 
pledged or be in any other way subjected to any debt 
at any time after they are deposited with the Trustee. 
The Sponsor expects to accumulate Bonds for the 
purpose of deposit in Series 1 and expects to follow a 
similar procedure of accumulating Bonds for each 
subsequent Series. 


The assets of the Fund may consist of Bonds initially 
deposited, such Bonds as may continue to be held 
from time to time in exchange for or substitution of 
any of the Bonds, accrued and undistributed interest, 
undistributed cash. Certain of the Bonds may from 
time to time be sold under the circumstances set forth 
in the Agreement, or may be redeemed or may mature 
in accordance with their terms. The proceeds from 
such dispositions will be distributed to the holders of 
Units of the Fund (“Unitholders”) and not reinvested. 


Each Unit of the Fund will represent a fractional 
undivided interest, the numerator of the fractional 
interest represented will be 1 and the denominator 
will be the number of Units issued and outstanding in 
any particular Series. Units are reaonsable, and in the 
event that any Units are redeemed, the fractional 
undivided interest represented by each Unit will be 
increased accordingly. Units will remain outstanding 
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until redeemed or until the termination of the Agree- 
ment. The Agreement may be terminated by 66-2/3% 
agreement of the Unitholders of a Series or, in the 
event that the value of Bonds falls below an amount 
specified, either upon direction of the Sponsor to the 
Trustee or by the Trustee without such direction. 
There is no provision in the Agreement for the 
issuance of any Units after the initial issuance and 
such activity will not take place (except to the extent 
that the secondary trading by the Sponsor in the Units 
is deemed the issuance of Units under the Act). 


The Sponsor, while under no obligation to do so, 
intends to maintain a market for whole Units of the 
Fund and to offer to purchase such Units at prices in 
excess of the redemption price as set forth in the 
Agreement. In the absence of such a market, Unit- 
holders may only be able to dispose of their Units by 
redemption. 


Section 14(a) 


Section 14(a) of the Act, in substance, provides that 
no registered investment company and no principal 
underwriter for such a company shall make a public 
offering of securities of which such company is the 
issuer unless (1) the company has a net worth of 
at least $100,000; (2) at the time of a previous public 
offering it had a net worth of $100,000; or (3) provision 
is made that a net worth of $100,000 will be obtained 
from not more than twenty-five responsible persons 
within ninety days, or the entire proceeds received, 
including sales charge, will be refunded. 


The Applicants seek an exemption from the provisions 
of Section 14(a) of the Act in order that a public 
offering of Units of the Fund as described above may 
be made. In connection with the requested exemption 
from Section 14(a) the Sponsor agrees (1) to refund, 
on demand and without deduction, all sales charges 
to purchasers of Units of a Series if, within ninety 
days from the time that a registration statement for a 
Series becomes effective under the 1933 Act, the net 
worth of the Series shall be reduced to less than 
$100,000, or if such Series is terminated; (2) to 
instruct the Trustee on the date Bonds are deposited 
in each Series that in the event that redemption by the 
Sponsor of Units constituting a part of the unsold 
Units shall result in that Series having a net worth of 
less than 40% of the principal amount of Bonds 
originally deposited for such Series, the Trustee shall 
terminate the Series in the manner provided in the 
Agreement and distribute any Bonds or other assets 
deposited with the Trustee pursuant to the Agreement 
as provided therein; and (3) in the event of termination 
for the reasons described in (2) above, to refund any 
sales charges to any purchasers of Units purchased 
from the Sponsor, on demand and without any 
deduction. Thus, the Applicants represent that it is 





highly unlikely that, except during the course of 
liquidation, the net worth of any Series would ever 
decline to $100,000 or less. 


Rule 19b-1 


Rule 19b-1 provides in substance that no registered 
investment company which is a “regulated investment 
company” as defined in Section 851 of the Internal 
Revenue Code shall distribute more than one capital 
gain dividend in any one taxable year of such 
investment company. Paragraph (b) of the Rule 
contains a similar prohibition for a company not a 
“regulated investment company” but permits a unit 
investment trust to distribute capital gain dividends 
received from a “regulated investment company” 
within a reasonable time after receipt. 


Distributions of interest and principal on each Series 
will be made to Unitholders either monthly or 
quarterly. The Applicants represent that distributions 
of principal on each Series constituting capital gains 
to Unitholders may arise in the following 


instances: (1) If an issuer calls or redeems an issue of 
Bonds held in the portfolio, the sums received by the 
Fund will be distributed on a pro-rata basis to each 
Unitholder on the next distribution date; (2) if Units 
are redeemed by the Trustee and Bonds from the 
portfolio are sold to provide the funds necessary for 


such redemption, each Unitholder will receive his 
pro-rata portion of the proceeds from the Bonds sold 
over the amount required to satisfy such redemption 
distribution; (3) if Bonds held in the portfolio are sold 
to maintain the investment stability of a Series of the 
Fund, the sums received by the Fund may be 
distributed on a pro-rata basis to each Unitholder on 
the next distribution date; and (4) as Bonds mature by 
the terms, the sums received by the Fund will be 
distributed on a pro-rata basis to each Unitholder on 
the next distribution date. In such instance, a Unit- 
holder may receive in his distribution funds that 
constitute capital gains, because in some cases the 
value of the Bonds redeemed or sold may have 
increased since the date of their acquisition by the 
Fund. 


As noted above, Paragraph (b) of Rule 19b-1 provides 
that a unit investment trust may distribute capital gain 
dividends received from a “regulated investment 
company” within a reasonable time after receipt. The 
Applicants assert that the purpose behind such 
provision is to avoid forcing unit investment trusts to 
accumulate valid distributions received throughout the 
year and distribute them only at year end, and that the 
operations of the Applicants in this regard are 
squarely within the purpose of such provision. 
However, in order to comply with the literal require- 
ments of the Rule, each Series of the Fund would be 
forced to hold any monies that would constitute 


capital gains upon distribution until the end of its 
taxable year. The applicant contends that such 
practices would clearly be to the detriment of the 
Unitholders. 


In support of the requested exemption, the Applicants 
state that the dangers which Rule 19b-1 is intended to 
guard against do not exist in the situation at hand 
because neither the Sponsor nor the Fund has control 
over events which might trigger capital gains, e.g., 
the tendering of Units for redemption and the prepay- 
ment of portfolio Bonds by issuers. In addition, it is 
contended that any capital gains distribution will be 
clearly indicated as capital gains in the accompanying 
report by the Trustee to the Unitholder. Furthermore, 
the Applicants assert that the sale of Bonds in an 
effort to maintain the investment stability of a Series 
of the Fund is an activity designed generally to 
prevent or to retard deterioration of values when 
certain adverse factors exist. These factors include a 
default in the payment of principal or interest on 
Bonds, an action involving the issuer thereof that will 
adversely affect its ability to continue payment of the 
principal and the interest on its Bonds, or an adverse 
change in the market, revenue or credit factors 
affecting the investment stability of the Bonds. 
Finally, the Applicants contend that sale of Bonds in 
an effort to maintain investment stability of any Series 
is not expected to result in capital gains distributions 
to the Fund or its Unitholders because the above 
factors will normally have a depressing effect on the 
market value of the Bonds. 


Rule 22c-1 


The Applicants state that following the initial offering 
period, the Sponsor, while not obligated to do so, 
intends to offer to purchase whole Units in the 
secondary market at prices based on the offering side 
evaluation of the Bonds in any Series, determined on 
the last business day of each week, effective for all 
sales made during the following week. 


The Applicants also state that the Sponsor has under- 
taken to adopt a procedure whereby the Evaluator, 
without a formal evaluation, will provide estimated 
evaluations on trading days. In the case of a 
repurchase, if the Evaluator cannot state that the 
previous Friday’s price is at least equal to the current 
bid price, the Sponsor will order a formal evaluation. 
The Sponsor agrees that, in the case of the resale of 
Units in the secondary market, if the Evaluator 
cannot state that the previous Friday’s price is not 
more than one-half point ($5.00 on a unit representing 
$1,000.00 principal amount of underlying Bonds 
greater than the current offering price, a formal 
evaluation will be ordered. Under these circumstances 
the Applicants contend that the exemption of the 
Sponsor from the provisions of Rule 22c-1 will in no 
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way affect the operations of the Fund and will benefit 
the Unitholders by providing a repurchase price for 
their Units that is in excess of the current net asset 
value of such Units as computed for redemption 
purposes. 


Rule 22c-1 provides, in pertinent part, that no regis- 
tered investment company issuing any redeemable 
security, and no dealer in any such security, shall 
sell, redeem, or repurchase any such security except 
at a price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an order 
to purchase or sell such security. 


The Applicants state that Rule 22c-1 has two 
purposes: (1) to eliminate or to reduce any dilution of 
the value of outstanding redeemable securities of 
registered investment companies which might occur 
through the sale, redemption or repurchase of such 
securities at prices other than their current net asset 
values; and (2) to minimize speculative trading 
practices in the securities of registered investment 
companies. 


The secondary market activities of the Sponsor and 
the manner for the acquisition by investors of new 
Units, may be deemed to violate Rule 22c-1 because 
of the absence of daily pricing. The Applicants 
contend, however, that the purposes of Rule 22c-1 will 
not be frustrated by the Sponsor in the proposed 
secondary market activities. The Applicants assert 
that the pricing of Units by the Sponsor in the 
secondary market will in no way dilute the assets of 
the Fund, and the Unitholders will benefit from the 
Sponsor’s pricing procedure in the secondary market 
because they will normally receive a higher repurchase 
price for their Units than they could obtain by 
redeeming their Units at the current net asset value, 
and that this will be accomplished without the cost 
burden to the Fund of daily evaluations of the Units’ 
redemption value. 


The Applicants also contend that speculation in Units 
of any Series is unlikely because price changes are 
limited in respect to the kind of Bonds that will be 
held by such Series. In addition, the Applicants argue 
that because of the nature of the Bonds price changes 
are gradual and depend largely on general changes in 
interest rates. To avoid the Sponsor receiving more 
than the specified sales charge on the resale of Units, 
the Sponsor has undertaken not to resell in the 
secondary market any Units that it may repurchase at 
a price below the offering side evaluation of the 
Bonds in any Series. 


The Applicants therefore request an exemption from 
the provisions of Rule 22c-1 for Series 1 and for all 
subsequently created Series insofar as the Rule may 
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apply after completion of the primary distribution of 
Units of such Series. 


Section 6(c) of the act provides, in pertinent part, that 
the Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities or transactions, from any provi- 
sion of the Act or of any rule or regulation under the 
Act, if and to the extent such exemption is necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 19, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such a request, and the issues, if any, of fact or 
law proposed to be controverted, or he may request 
that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon the Applicants at the address stated above. 
Proof of such service (by affidavit, or in the case of an 
attorney-at-law by certificate) shall be filed contempo- 
raneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, 
an order disposing of the application herein will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons, who 
request a hearing or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10646/March 28, 1979 


In the Matter of 





ANCHOR SPECTRUM FUND, INC. 
333 South Hope Street 
Los Angeles, California 90071 


(811-2398) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


On March 1, 1979, a notice was issued (Investment 
Company Act Release No. 10615) of an application 
filed on January 22, 1979 by Anchor Spectrum Fund, 
Inc. (“Applicant”), registered under the Investment 
Company Act of 1940 as an open-end, diversified, 
management investment company, requesting an 
order of the Commission, pursuant to Section 8(f) of 
the Act and Rule 8f-1 thereunder, declaring that 
Applicant has ceased to be an investment company as 
defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a 
hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter having been considered, it is found that 
Applicant has ceased to be an investment company as 
defined by the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
and Rule 8f-1 thereunder, that the registration under 
the Act of Anchor Spectrum Fund, Inc. shal! forthwith 
cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10647/March 27, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6047/March 27, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10648/MArch 29, 1979 


In the Matter of 


HANSEATIC MONEY MARKET TRUST, SHORT TERM 
SERIES (AND SUBSEQUENT SERIES) 


and 

STUART BROTHERS 

BUTCHER & SINGER, INC. 

THE ROBINSON-HUMPHREY COMPANY, INC. 


C/O STUART BROTHERS 
55 Broad Street 
New York, New York 10004 


(812-4432) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
OF THE COMMISSION PURSUANT TO SECTION 6(c) 
OF THE ACT GRANTING EXEMPTIONS FROM THE 
PROVISIONS OF SECTION 14(a) OF THE ACT AND 
FROM RULE 22c-1 UNDER THE ACT. 


NOTICE IS HEREBY GIVEN that Hanseatic Money 
Market Trust, Short Term Series (and Subsequent 
Series) (the ‘‘Fund’’), a unit investment trust 
registered under the Investment Company Act of 1940 
(the “Act”) and its sponsors, Stuart Brothers, Butcher 
& Singer, Inc., and The Robinson-Humphrey 
Company, Inc. (the “Sponsors”) (hereinafter the 
Sponsors and the Fund are collectively referred to as 
“Applicants”), filed an application on February 9, 
1979, and amendments thereto on March 5, 1979, and 
March 27, 1979, pursuant to Section 6(c) of the Act for 
an order of the Commission exempting the Applicants 
from the provisions of Section 14(a) of the Act and 
exempting the secondary market operations of the 
Sponsors from the provisions of Rule 22c-1 under the 
Act. All interested persons are referred to the applica- 
tion on file with the Commission for a statement of 
the representations contained therein, which are 
summarized below. 


The Short Term Series of the Fund is a unit invest- 
ment trust, and is the first of a series of similar but 
separate trusts that the Sponsors intend to form 
(hereinafter The Short Term Series and all such 
Subsequent Series are collectively referred to as the 
“Series”) The Series will be created under the laws of 
the State of New York pursuant to separate trust 
indentures. Applicants state that the portfolio of the 
Short Term Series will be comprised of money market 
instruments consisting of interest-bearing bankers’ 
acceptances and/or certificates of deposit from 
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among the 100 largest domestic banks and their 
foreign branches and/or federal agency discount 
notes, all having maturities of approximately six 
months (“Trust Securities”). The Trust Securities that 
will constitute the portfolio of each Series will be 
selected in advance and will be identifiable in respect 
of each Series on the date of deposit with the Trustee. 


The Applicants have filed a Form S-6 Registration 
Statement under the Securities Act of 1933 (“1933 
Act”) covering Units of fractional undivided interests 
in the Short Term Series to be offered to investors at a 
public offering price set forth in the prospectus 
included in the Form S-6 Registration Statement. The 
1933 Act Registration Statement has not become 
effective. The Applicants have also filed a Form N-8A 
Notification of Registration and a Form N-8B-2 
Registration Statement under the Act relating to the 
Short Term Series and all subsequent Series. 


Each Series of the Fund will be governed by the 
provisions of a trust indenture (“Indenture”) to be 
entered into by the Sponsors and a banking corpora- 
tion organized and doing business under the laws of 
the United States or any State, that is authorized to 
exercise corporate trust powers and having at all 
times an aggregate capital, surplus, and undivided 
profits of not less than $5,000,000 (“Trustee”). United 
States Trust Company of New York will serve as 
Trustee for the Short Term Series. Interactive Data 
Services Inc. will serve as Evaluator for the Short Term 
Series. It is planned that a separate Indenture will be 
entered into each time a Series is created and 
activated and the Trust Securities that comprise its 
portfolio (or contracts and funds for the purchase of 
such securities) are deposited with the Trustee. The 
Indenture for each series will contain standard terms 
and conditions of trust common to all trusts. 


Each Series will be substantially identical, although 
there may be variations among the Series in such 
features as size, number of Units, sales and other 
charges, nature and composition of the money market 
instruments in the portfolio, reinvestment provisions, 
and organization, operation, and marketing of Units to 
the extent that there are changes in the Sponsors 
(other than Stuart Brothers), underwriters, Trustee, 
evaluator and others serving the Fund. Furthermore, 
there conceivably could be changes in the Sponsors 
(other than Stuart Brothers) and others serving the 
Short Term Series prior to the effectiveness of the 
registration statement for the Short Term Series filed 
under the 1933 Act. 


When a Series of the Fund is created, the Sponsors 
and the Trustee will enter into an Indenture and the 
Trust Securities to constitute such Series of the Fund 
(or contracts and funds for the purchase thereof) will 
be deposited with the Trustee by the Sponsors. 
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Simultaneously with the deposit of the Trust 
Securities that will comprise that Series’ portfolio, the 
Trustee will deliver to the Sponsors certificates of 
receipt, or registered certificates, for Units that will 
represent the entire ownership of the respective 
Series. These Units in turn will be offered for sale to 
the public by the Sponsors, other underwriters, and 
dealers at prices equal to the then aggregate offering 
price of the Trust Securities in the portfolio of the 
Trust divided by the number of Units outstanding plus 
a sales charge after the above 1933 Act Registration 
Statement has become effective. 


The Applicants state that the Trust Securities will not 
be pledged or he in any other way subjected to any 
debt at any time after they are deposited with the 
Trustee, except for the lien of the Trustee as security 
for certain liabilities as set forth in the Indenture. The 
assets of a Series will consist of the Trust Securities 
initially deposited, accrued and undistributed interest 
and discount, and undistributed cash. Certain of the 
Trust Securities may from time to time be sold under 
special circumstances, or may be redeemed or will 
mature in accordance with their terms. The proceeds 
from such dispositions will be distributed to the Unit- 
holders upon the termination of the Series and will 
not be reinvested. There will be no provision in the 
Indenture for any Series for the sale and reinvestment 
of Trust Securities, and such activity will not take 
place. 


Each Unit of a Series will represent a fractional 
undivided interest in that Series and will be 
redeemable. In the event that Units are redeemed, the 
fractional undivided interest represented by each Unit 
outstanding will increase accordingly. Units will 
remain outstanding until redeemed or until termina- 
tion of the Indenture. A Series of the Fund will be 
terminated on the date specified in the Indenture or 
upon the sale or other disposition of the last Trust 
Security held thereunder if that should occur first. In 
addition, if within ninety days from the date that 
a Series’ Registration Statement under the 1933 Act 
has become effective, the net worth of that Series 
declines to less than $100,000 or in the event that 
redemptions by the Sponsors of unsold Units results 
in that Series having a net worth of less than 40 
percent of the principle amount of Trust Securities 
initially deposited in such Series, the Series will be 
terminated. 


There will be no provision in the Indenture as to any 
Series for the issuance of any Units after the initial 
offering of Units (except that the Sponsors may 
continue to offer Units that remain unsold at the end 
of the initial 30-day offering period and except to the 
extent that secondary trading in Units by the 
Sponsors is deemed to constitute issuance of Units 
under the Act), and such activity will not take place. 





The Sponsors, while under no obligation to do so, 
intend to maintain a market for whole Units of the 
Fund and to offer to purchase such Units at prices in 
excess of the redemption price. In the absence of 
such a market, Unitholders may only be able to 
dispose of their Units by redemption. 


Section 14(a) 


Section 14(a) of the Act, in substance, provides that 
no registered company and no principal underwriter 
for such a company shall make a public offering of 
securities of which such company is the issuer unless 
(1) the company has a net worth of at least $100,000; 
(2) at the time of a previous public offering it had a 
net worth of at least $100,000; or (3) provision is made 
that a net worth of $100,000 will be obtained from not 
more than twenty-five responsible persons within 
ninety days, or the entire proceeds received, including 
sales charge, will be refunded. 


The Applicants seek an exemption from the provisions 
of Section 14(a) of the Act in order that a public 
offering of Units of the Fund as described above may 
be made. In connection with the requested exemption 
from Section 14(a) the Sponsor agrees (1) to refund, 
on demand and without deduction all sales charges to 
holders of Units of a Series who purchased such Units 
from the Sponsors or any underwriter of dealer partici- 
pating in distribution of the Units, and to instruct the 
Trustee to liquidate the Trust Securities held by the 
Series and distribute the proceeds to the Unitholders 
if, within ninety days from the time that a registration 
statement for a Series becomes effective under the 
1933 Act, the net worth of the Series shall be reduced 
to less than $100,000, or if such Series is terminated; 
(2) to instruct the Trustee on the date Trust Securities 
are deposited in each Series that in the event that 
redemption by the Sponsors or underwriters of Units 
constituting a part of the unsold Units shall result in 
that Series having a net worth of less than 40% of the 
principal amount of Trust Securities originally 
deposited for such Series, the Trustee shall terminate 
the Series in the manner provided in the Indenture and 
distribute any Trust Securities or other assets 
deposited with the Trustee pursuant to the Indenture 
as provided therein; and (3) in the event of termination 
for the reasons described in (2) above, to refund all 
sales charges to any Unitholder who purchased his 
Units from the Sponsors or any underwriter or dealer 
participating in the distribution of such Units, on 
demand and without any deduction. Thus, the 
Applicants represent that it is highly unlikely that, 
except during the course of liquidation, the net worth 
of any Series would ever decline to $100,000 or less. 


in the event that the Registration Statement under the 
1933 Act for the Short Term Series is declared 
effective prior to issuance by the Commission of the 


order of exemption requested herein, the Applicants 
state that the Sponsors will retain for investment and 
without a view to distribution a number of Units 
representing not less than $100,000 of the aggregate 
offering price of Trust Securities held by the Short 
Term Series as of the effective date. The Applicants 
also state that they will be free to rely on any 
exemptive rule in this area adopted by the 
Commission prior to the issuance of the Commission 
exemptive order requested herein. 


Rule 22c-1 


The Applicants state that following the initial offering 
period, the Sponsors, while not obligated to do so, 
intend to offer to purchase whole Units in the 
secondary market at prices based on the offering side 
evaluation of the Trust Securities in any Series, 
determined on the last business day of each week, 
effective for all sales made during the following week. 
The Sponsors may also offer Units that remain unsold 
at the end of the initial 30-day offering period in the 
same manner. 


To avoid the Sponsors receiving more than the 
specified sales charge on the resale of Units, the 
Sponsors have undertaken not to resell any Units 
which they may repurchase at a price below the 
offering side evaluation of the Trust Securities in any 
Series. 


The Applicants also state that the Sponsors have 
undertaken to adopt a procedure whereby the 
Evaluator, without a formal evaluation, will provide 
estimated evaluations on trading days. In the case of 
a repurchase, if the Evaluator cannot state that the 
previous Friday’s price is at least equal to the current 
bid price, the Sponsors will order a formal evaluation. 
The Sponsors agree that, in the case of the resale of 
Units in the secondary market, if the Evaluator cannot 
state that the previous Friday’s price is not more than 
one-half point ($5.00 on a unit representing $1000.00 
principal amount of underlying Trust Securities) 
greater than the current offering price a formal 
evaluation will be ordered. Under these circumstances 
the Applicants contend that the exemption of the 
Sponsors from the provisions of Rule 22c-1 will in no 
way effect the operations of the Fund and will benefit 
the Unitholders by providing a repurchase price for 
their Units that is in excess of the current net asset 
value of such Units as computed for redemption 
purposes. 


Rule 22c-1 provides, in pertinent part, that no 
registered investment company issuing any redeem- 
able security, and no dealer in any such security, shall 
sell, redeem or repurchase any such security which is 
next computed after receipt of a tender of such 
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security for redemption or of an order to purchase or 
sell such security. 


The Applicants state that Rule 22c-1 has two 
purposes: (1) to eliminate or to reduce any dilution of 
the value of outstanding redeemable securities of 
registered investment companies which might occur 
through the sale, redemption or repurchase of such 
securities at prices other than their current net asset 
value; and (2) to minimize speculative trading 
practices in the securities of registered investment 
companies. 


The secondary market activities of the Sponsors and 
the manner for the acquisition by investors of new 
Units, may be deemed to violate Rule 22c-1 because 
of the absence of daily pricing. The Applicants 
contend, however, that the purposes of Rule 22c-1 will 
not be frustrated by the Sponsors in the proposed 
secondary market activities. The Applicants assert 
that the pricing of Units by the Sponsors in the 
secondary market will in no way dilute the assets of 
the Fund, and that Unitholders will benefit from the 
Sponsors’ pricing procedure in the secondary market 
because they will normally receive a high repurchase 
price for their Units than they could obtain by 
redeeming their Units at the current net asset value, 
and that this will be accomplished without the cost 
burden to the Fund of daily evaluations of the Units’ 
redemption value. 


The Applicants also contend that speculation in Units 
of any Series is unlikely because price changes are 
limited in respect to the kind of Trust Securities that 
will be held by such Series. Finally, the Applicants 
contend that the rationale for allowing the Sponsors 
to offer for sale in the secondary market Units that 
remain unsold at the end of the initial 30-day offering 
period based on weekly pricing is essentially the same 
as allowing the Sponsors to base their secondary 
market activities on weekly pricing. In addition, the 
Applicants state that there is no risk of unfair 
discrimination as between those investors who will 
purchase Units during the initial offering period and 
those investors who will purchase Units in the 
secondary market because of the pricing procedures 
proposed to be followed by the Sponsors. 


The Applicants therefor request an exemption from 
the provisions of Rule 22c-1 for the Short Term Series 
and for all subsequently created Series insofar as the 
Rule may apply after completion of the primary distri- 
bution of Units of such Series. 


The Applicants also state that they will be free to rely 
on any exemptive rule in this area adopted by the 
Commission prior to the issuance of the requested 
Commission exemptive order requested herein. 
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Section 6(c) of the act provides, in pertinent part, that 
the Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities or transactions, from any pro- 
vision of the Act or of any rule or regulation under the 
Act, if and to the extent such exemption is necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 23, 1979, at 5:30 p.m. 
submit to the Commission in writing a request for a 
hearing on the application accompanied by a state- 
ment as to the nature of his interest, the reasons for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon the Applicants at the address stated above. 
Proof of such service (by affidavit, or in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons, who request a hearing or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10649/March 29, 1979 


In the Matter of 
INVESTORS DIVERSIFIED SERVICES, INC. 


IDS LIFE INSURANCE COMPANY 





IDS LIFE VARIABLE ANNUITY FUND A 


IDS LIFE VARIABLE ANNUITY FUND B 
IDS Tower 
Minneapolis, Minnesota 55402 


INVESTORS MUTUAL, INC. 

INVESTORS SELECTIVE FUND, INC. 
INVESTORS STOCK FUND, INC. 

INVESTORS VARIABLE PAYMENT FUND, INC. 
IDS BOND FUND, INC. 

IDS CASH MANAGEMENT FUND, INC. 

IDS GROWTH FUND, INC. 

IDS NEW DIMENSIONS FUND, INC. 

IDS PROGRESSIVE FUND, INC. 


IDS TAX-EXEMPT BOND FUND, INC. 
1000 Roanoke Building 
Minneapolis, Minnesota 55402 


ALLEGHANY CORPORATION 
350 Park Avenue 
New York, New York 10022 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM THE PROVISIONS OF SECTION 
15(a) OF THE ACT. 


NOTICE IS HEREBY GIVEN THAT Investors Diversi- 
fied Services, Inc. (“IDS’’), IDS Life Insurance 
Company (“IDS Life”), IDS Life Variable Annuity Fund 
A and IDS Life Variable Annuity Fund B (collectively, 
the “Variable Annuity Funds”), Investors Mutual, Inc., 
Investors Selective Fund, Inc., Investors Stock Fund, 
Inc., Investors Variable Payment Fund, Inc., IDS Bond 
Fund, Inc., IDS Cash Management Fund, Inc., IDS 
Growth Fund, Inc., IDS New Dimensions Fund, Inc., 
IDS Progressive Fund, Inc., IDS Tax-Exempt Bond 
Fund, Inc. (collectively, the “Investors Group”) and 
Alleghany Corporation (“Alleghany”) have filed an 
application pursuant to Section 6(c) of the Investment 
Company Act of 1940 (“the Act”) on February 28, 
1979, for an order of the Commission temporarily 
exempting the Applicants from the provisions of 
Section 15(a) of the Act to permit the. surviving 
corporation of a proposed merger of IDS into a 
wholly-owned subsidiary of Alleghany, and IDS Life to 
continue to render investment advisory services to the 
Variable Annuity Funds and the Investors Group after 
assignment of their present investment advisory 


contracts on the same basis as such services are 
currently being provided. The Variable Annuity Fund 
and the Investors Group are registered under the Act 
as open-end, diversified management investment 
companies. All interested persons are referred to the 
application on file with the Commission for a state- 
ment of the representations contained therein, which 
are summarized below. 


IDS, a Delaware corporation, serves as investment 
adviser to the Investors Group. IDS and IDS Life, a 
wholly-owned subsidiary of IDS, serve as investment 
advisers to the Variable Annuity Funds. As required 
by Section 15(a) of the Act, the investment advisory 
agreements between IDS and the Investors Group, all 
dated July 13, 1978, were submitted to and approved 
by the respective shareholders of the Investors Group 
at their annual meeting held on July 12, 1978. 
Similarly, the advisory agreements between IDS Life 
and the Variable Annuity Funds between IDS and IDS 
Life were approved by the contractholders of the 
Variable Annuity Funds on June 29, 1977. All of such 
agreements were also approved by the boards of 
directors of the Investors Group and the boards of 
managers of the Variable Annuity Funds, including, in 
each instance, the approval of a majority of those who 
were not “interested persons” within the meaning of 
the Act. In accordance with Section 15 of the Act, 
each investment advisory agreement contains a 
provision to the effect that such agreement will 
terminate automatically in the event of its “assign- 
ment.” 


On November 20, 1978,. Alleghany owned beneficially 
709,323 Shares of IDS Class A Common Stock and 
7,878,997 shares of IDS Class B Common Stock, 
constituting 37% of the combined equity and 56.4% 
of the combined voting power of the two classes of 
IDS voting stock. 


On that same date, members of the family of the late 
Allan P. Kirby had the power to vote, directly or 
indirectly in various capacities, 3,437,872 shares of 
Alleghany Common Stock or approximately 44.2% of 


the voting securities outstanding on that date. 
Messrs. Allan P. Kirby, Jr. and F. M. Kirby, the only 
members of the Kirby family active in the manage- 
ment of Alleghany, effectively control the voting of 
almost 40% of the outstanding Alleghany Common 
Stock. 


Alleghany, as the beneficial owner of 37% of the 
combined equity and 56.4% of the voting power of 
IDS Common Stock, is the only shareholder of IDS 
who may be deemed to control IDS for purposes of 
Section 2(a)(9) of the Act. The proposed transaction 
involves the merger of IDS into a wholly-owned 
subsidiary of Alleghany, recently incorporated under 
the laws of the State of Delaware for the purpose of 
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effecting this transaction and which will engage in no 
other business prior to the merger. The merger 
proposal has been approved by the respective boards 
of directors of IDS and Alleghany, and is subject to 
the execution of definitive agreements and to the 
approval of the shareholders of the two companies, as 
well as to the receipt of a favorable ruling from the 
Internal Revenue Service, or the receipt of satisfactory 
opinions of counsel in lieu thereof. The proposed 
merger will be submitted to the shareholders of IDS 
and Alleghany for approval at meetings presently 
expected to be held in April, 1979. Pursuant to the 
Agreement of Merger, Alleghany’s subsidiary will 
succeed to all the rights, privileges, powers and 
franchises and be subject to all of the restrictions, 
liabilities and duties of IDS. After the effective date of 
the merger, the surviving corporation will be operated 
as a wholly-owned subsidiary of Alleghany. The 
officers of IDS in office at the effective time of the 
merger will become the officers of the surviving 
corporation. The surviving corporation will conduct 
the business and operations previously conducted by 
IDS in substantially the same manner and with sub- 
stantially the same assets and personnel as previously 
conducted by IDS, and it is expected that the same 
IDS personnel currently responsible for providing 
investment advisory services to the Investors Group 
and the Variable Annuity Funds will continue to 
provide these services after the proposed merger. 


When the merger becomes effective, each outstanding 
share of IDS Common Stock, other than shares owned 
by Alleghany or held in treasury by IDS, will be 
converted either into cash or a combination of 
Alleghany Common Stock and a new Alleghany Series 
A preferred stock. Although the issuance of additional 
shares of Alleghany Common Stock would result in a 
dilution in the voting power of current Alleghany 
shareholders, the Kirby family will continue to have 
the power to vote, directly or indirectly in various 
capacities, more than 25 percent of the voting 
securities of Alleghany. Since Section 2(a)(9) of the 
Act provides that any person who owns beneficially 
more than 25 percent of the voting securities of any 
company shall be presumed to control such company, 
the Kirby family’s percentage voting control of 
Alleghany Common Stock after the proposed merger 
will continue to be well in excess of the necessary 
percentage which gives rise to a presumption of 
control under the Act. 


Similarly, Messrs. Allan P. Kirby, Jr. and F. M. Kirby 
would continue to control the voting of approximately 
33% of the then outstanding shares of Alleghany 
Common Stock. No other person or group will acquire 
a controlling interest in Alleghany as a result of the 
proposed merger. 
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Section 15(a) of the Act provides, in pertinent part, 
that it shall be unlawful for any person to serve or act 
as investment adviser of a registered investment 
company, except pursuant to a written contract which 
has been approved by the vote of a majority of the 
outstanding voting securities of such registered 
company, and requires that such written contract 
provide for automatic termination in the event of its 
assignment. 


Section 2(a)(4) of the Act defines “assignment” to 
include any direct or indirect transfer of a contract by 
the assignor, or of a controlling block of the 
assignor’s outstanding voting securities by a security- 
holder of the assignor. 


Consummation of the proposed merger will involve an 
assignment of the investment advisory agreements 
between IDS and the Investors Group, between IDS 
Life and the Variable Annuity Funds, and between IDS 
and IDS Life, either because the agreements would be 
transferred, by operation of law, to the surviving 
corporation or because there would be a change in the 
extent of Alleghany’s controlling interest in IDS. 
Accordingly, pursuant to the provisions of Section 
15(a) of the Act, and provisions in the present 
investment advisory agreements, such advisory 
agreements will terminate automatically upon the 
effective date of the proposed merger. To deal with 
this situation, the boards of directors of the Investors 
Group and the boards of managers of the Variable 
Annuity Fund, at their meetings held on February 8, 
1979 and February 21, 1979, respectively, authorized 
the continuation of the investment advisory agree- 
ments approved by the shareholders of the Investors 
Group on July 12, 1978, and by the contractholders of 
the Variable Annuity Funds on June 29, 1977. In each 
instance, such action included the vote of a majority 
of directors who were not “interested persons”, as 
defined in Section 2(a)(19) of the Act, of any party to 
the investment advisory agreement, and all of such 
votes were cast in person at a meeting called for the 
purpose of voting on said authorization. 


Section 6(a) of the Act provides, in pertinent part, that 
the Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 
security or transaction from any provision of the Act 
or any rule or regulation thereunder, if and to the 
extent that such exemption is necessary or appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Thus, Applicants request an order of the Commission 
pursuant to Section 6(c) of the Act temporarily 
exempting the Applicants from the provisions of 
Section 15(a) of the Act to the extent necessary to 
permit the surviving corporation to continue to serve 





as investment adviser for the Investors Group and, 
together with IDS Life, to continue to serve as invest- 
ment advisers for the Variable Annuity Funds, 
pursuant to the terms and conditions of the present 
investment advisory agreements, until the final 
adjournment of the first annual meetings of the 
shareholders of the Investors Group and the contract- 
holders of the Variable Annuity Funds, subsequent to 
the effectiveness of the proposed merger. Both of 
these annual meetings will take place prior to August 
1, 1979. 


Applicants contend that an order of the Commission 
pursuant to Section 6(c) of the Act, granting the 
requested temporary exemption, is necessary or 
appropriate in the public interest and is consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Act 
for the following reasons: 


not change the ultimate control of either 
Alleghany or IDS, nor will it change the 
manner in which IDS performs its invest- 
ment advisory services or affect the 
business of IDS or its ability to provide such 
investment advisory services to the 
Investors Group and the Variable Annuity 
Funds. The Applicants state that, since 
Alleghany has no current plan to change the 
officers or employees of IDS, the surviving 
corporation will conduct the business and 
operations previously conducted by IDS in 
substantially the same manner, and with 
substantially the same assets. Furthermore, 
it is expected that the same IDS personnel 
currently responsible for providing invest- 
ment advisory services will continue to 
provide such services after the proposed 
merger. 


(i) Although the proposed merger will 
increase Alleghany’s percentage ownership 
of IDS, no actual change of control of IDS 
will occur. The Applicants state that, as the 
holder of a majority of the outstanding IDS 
Common Stock, Alleghany presently has 
the voting power to elect all of the directors 
of IDS. Furthermore, as controlling share- 
holder of IDS, Alleghany has the ability to 
exercise a controlling influence over the 
business plans and policies of IDS. 
Moreover, the proposed merger will not 
result in a change of control of Alleghany. 
The Applicants state that, since Alleghany 
Common Stock and Preferred Stock will be 
issued to IDS shareholders in the proposed 
merger, the transaction will result in a 
dilution of the interest of the present 
shareholders of Alleghany. However, in any 
event, the family of the late Allan P. Kirby 
will continue to hold, directly or indirectly in 
various capacities, substantially more than 
15% of the total outstanding Alleghany 
Common Stock. Allan P. Kirby, Jr. and F. 
M. Kirby will continue to control the voting 
of approximately 33% of the shares of 
Alleghany Common Stock. No other person 
or group will acquire a controlling interest in 
Alleghany as a result of the proposed 
merger. 


(ii) While the proposed merger of IDS into 
a wholly-owned subsidiary of Alleghany will 
technically constitute an assignment of the 
present investment advisory agreements by 
operation of law, this merger is more 
analogous to a corporate reorganization 
than to a transaction giving rise to an actual 
change of control. The proposed merger will 


(iii) Because the proposed merger will not 
affect the nature of the services provided by 
IDS pursuant to the present investment 
advisory agreements, or the ability of the 
surviving corporation to provide such 
services after the merger, the cost of 
holding special shareholder and contract- 
holder meetings to approve new investment 
advisory agreements is not warranted. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 23, 1979, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the application, accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted; or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the addresses stated above. Proof of 
service (by affidavit or, in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application herein will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered), 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 672/March 26, 1979 


See 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15679/March 26, 1979 





* 
INVESTMENT ADVISERS ACT OF 1940 
Release No. 673/March 26, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15676/March 26, 1979 


In the Matter of 

GROUP FINANCIAL SERVICES, INC. 
(801 -12364) 

MARVIN YODER 

JOHN MCQUEARY 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934 (“Exchange Act”) and the Invest- 
ment Advisers Act of 1940 (“Advisers Act’’) as to Group 
Financial Services, Inc. (“GFS”), a registered 
investment adviser and the firm’s principals, Marvin 
Yoder and John McQueary. 


The proceedings are based on allegations by the 
Commission’s staff that the respondents willfully 
violated Section 206 of the Advisers Act, Section 17(a) 
of the Securities Act of 1933, Section 10(b) and Rule 
10b-5 thereunder of the Exchange Act (anti-fraud 
provisions); Section 15(a) of the Exchange Act (broker- 
dealer registration provisions); and Section 204 and 
Rules 204-2(a)(1), 204-2(a)(2) and 204-2(a)(6) there- 
under of the Advisers Act (record keeping provisions). 
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According to the staff charges, the violations began in 
1976 and involve respondents’ activities in connection 
with the offer and sale of investment programs 
involving shares of a no-load mutual fund, deposit term 
life insurance, and a savings account type rider on the 
insurance policy. 


A hearing will be scheduled by further order to take 
evidence on the staff allegations and to afford the 
respondents an opportunity to offer any defenses. The 
purpose of the hearing is to determine whether the 
allegations are true, and, if so, whether any action of a 
remedial nature should be ordered by the Commission. 








STAFF ACCOUNTING BULLETIN 





STAFF ACCOUNTING BULLETIN 
No. 29/March 26, 1979 


Staff Accounting Bulletin No. 29 
AGENCY: Securities and Exchange Commission. 
ACTON: Publication of Staff Accounting Bulletin. 


SUMMARY: _ These interpretations set forth the 
staff’s view that material changes in earnings per 
share amounts that result from factors other than 
changes in net income, including an issuer’s purchase 
of its own equity securities, should be included in 
management’s discussion and analysis of the summary 
of earnings for the period of purchase, whenever that 
period is to be reported upon, in order to comply with 
the intent and spirit of Guides 1 and 22. An example of 
suggested disclosure for a simple issuer equity pur- 
chase transaction is included. 


DATE: March 26, 1979. 


FOR FURTHER INFORMATION CONTACT: Howard 
P. Hodges, Jr. (202-755-1744), Division of Corporation 
Finance, or Edmund Coulson, Office of the Chief Ac- 
countant (202-472-3782), Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549 


SUPPLEMENTARY INFORMATION: In Accounting 
Series Release (‘‘ASR’’) No. 159 [389 FR 31894], 
August 14, 1974, the Commission authorized the 





adoption of amendments to Guide 22 of the Guides for 
Preparation and Filing of Registration Statements 
under the Securities Act of 1933, and authorized the 
adoption of Guide 1 of Guides for Preparation and 
Filing of Reports and Registration Statements under 
the Securities Exchange Act of 1934. Guides 1 and 22 
provide for a separately captioned section, entitled 
‘*Management’s Discussion and Analysis of the 
Summary of Earnings,’’ to be presented immediately 
following the summary of earnings to enable investors 
to understand and evaluate material periodic changes 
in the various items of the summary. Guides are not 
rules of the Commission nor are they published as 
bearing the Commission’s official approval; they 
represent interpretations and practices followed by the 
Commission’s Division of Corporation Finance and, in 
the case of Guides 1 and 22, the Commission’s Office 
of the Chief Accountant, in administering the dis- 
closure requirements of the Federal securities laws. 


Questions have been raised as to whether Guides 1 
and 22 apply to periodic changes in earnings per share 
amounts resulting from an issuer’s purchase of its own 
equity securities, and, additionally, as to what con- 
stitutes adequate disclosure in these circumstances. 
The staff’s view is that Guides 1 and 22 call for an ex- 
planation of material changes in earnings per share 
amounts that result from factors other than changes in 
net income. The accompanying staff accounting bulle- 
tin provides an example of suggested disclosure in the 
case of an issuer’s purchase of its own equity secu- 
rities. 


In Securities Exchange Act Release No. 15068 [43 FR 
37460], August 16, 1978, the Commission requested 
comments on, among other things, the substantially 
revised annual report format recommended by the Ad- 
visory Committee on Corporate Disclosure, including 
the revised version of management’s discussion and 
analysis—‘‘Management Analysis of the Financial 
Statements and Forward-Looking Information.’’? This 
Staff Accounting Bulletin relates solely to the present 
Guides 1 and 22 and is being published to provide 
clarification in an area where the staff believes that 
guidance is currently needed. 





1The comment period on this release expired January 
15, 1979, and the comments are being reviewed. This 
release did not propose amendments to Guides 1 and 
22, but rather its purpose future rulemkaing pro- 


posais. Additional future rulemaking may include 
amendments to Guides 1 and 22. 


The statements in Staff Accounting Bulletins are not 
rules or interpretations of the Commission nor are they 
published as bearing the Commission’s official 
approval; they represent interpretations and practices 
followed by the Division of Corporation Finance and 
the Office of the Chief Accountant in administering the 
disclosure requirements of the Federal securities laws. 


George A. Fitzsimmons 
Secretary 





STAFF ACCOUNTING BULLETIN NO. 29 


The staff hereby adds subsection 6 to Topic 6-G which 
sets forth the staff’s view that material changes in 
earnings per share amounts that result from factors 
other than changes in net income, including an 
issuer’s purchase of its own equity securities, should 
be included in management’s discussion and analysis 
of the summary of earnings for the period of purchase, 
whenever that period is to be reported upon, in order 
to comply with the intent and spirit of these Guides. 
An example of suggested disclosure for a simple 
issuer equity purchase transaction is included. 


TOPIC 6: INTERPRETAION OF ACCOUNTING 
SERIES RELEASES 


* * 


G. Accounting Series Release No. 159—Manage- 
ment’s Discussion and Analysis of the Summary of 
Earnings or Operations. 


Earnings Per Share Amounts 
Facts: 


Guides 1 and 22 call for a discussion of changes in the 
items of revenue and expense, accounting principles 
and practices, and other facts which may make the 
reported results not indicative of current or future 
operations. Guides 1 and 22 do not specifically refer 
to changes in earnings per share amounts, although 
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they do call for disclosure to clarify and explain the 
financial information called for by the summary of 
earnings. 


Question: 


Do the disclosures called for in Guides 1 and 22 apply 
to earnings per share amounts when changes in per 
share amounts are materially affected by factors other 
than changes in earnings? (For example, earnings per 
share materially increases as a result of a reduction of 
shares outstanding by issuer purchases, whereas ag- 
gregate earnings remain relatively unchanged.) 


Interpretive Response: 


Yes. The purpose of management’s discussion and 
analysis is to enable investors to appraise the quality 
of earnings. Earnings per share amounts are widely 
used in evaluating the past operating performance of a 
business, in forming an opinion as to its potential 
future performance and in making investment deci- 
sions. Guides 1 and 22 call for an explanation of any 
transaction which materially affects the quality or 
trend of reported earnings and which in the opinion of 
management may make historical reported earnings 
not indicative of current and future earnings. In 
keeping with the intent and spirit of Guides 1 and 22, 
and because earnings per share amounts are viewed 
by many as an indication of the operating performance 
of a company, material changes in reported earnings 
per share amounts due principally to changes in the 
number of shares outstanding, including an issuer’s 
purchase of its own equity securities, should be ex- 
plained in management’s discussion and analysis of 
the summary of earnings. 


There may be significantly different implications to be 
drawn from an increase in per share earnings which 
result from an improvement in earnings spread over 
an unchanged number of shares outstanding as 
opposed to an increase achieved by a reduction of the 
capital base of a company. 


An issuer may purchase its own equity securities for 
several reasons and by a number of means. When a 
material amount of equity is purchased by an issuer, 
reported earnings will usually decrease as a result of 
the loss of investment income associated with use of 
cash or the additional interest cost resulting from in- 
creased borrowings. Regardless of the reasons for and 
method of an issuer’s purchase of its own equity secu- 
rities, the transaction can have a material effect on 
reported earnings and earnings per share amounts. In 
these situations, the staff believes that disclosure is 
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called for in management’s discussion and analysis of 
the summary of earnings, for the period of purchase, 
whenever that period is to be reported upon, to ex- 
plain (i) the effect of the transaction on the trend of 
reported earnings of the issuer; (ii) any increased 
leveraging resulting from the transaction (i.e., higher 
debt/total capitalization ratio); and (iii) the effect of 
the transaction on the trend of reported earnings per 
share amounts. 


A material issuer equity purchase transaction which 
occurs towards the end of the reporting period which 
does not significantly affect current earnings per share 
amounts because of the use of a weighted average to 
compute them should be explained in management’s 
discussion and analysis when such transactions may 
have a significant effect on future reported results. 


While recognizing that an issuer equity purchase 
transaction does not occur in a vacuum, its effects 
should be isolated if they have a material impact on 
reported earnings per share amounts. For purposes of 
illustrating such a transaction, the following assump- 
tions are made: 


On June 30, 19X1 a calendar year company borrows 
funds ($2,000) to acquire 25% (250) of its previously 
outstanding common shares (1,000) through a cash 
tender offer at $8 per share. There are no other 
changes in common shares outstanding during the re- 
porting periods. It is further assumed that earnings 
before considering interest expense arising from the 
new borrowings (hereinafter referred to as ‘‘operating 
earnings’’) are unchanged during the reporting 
periods and therefore the only changes relate to the 
issuer equity purchase transaction. The company’s 
effective tax rate is 50%. The annual interest expense 
(10%) on the new debt is $200. The effect of this 
transaction on reported earnings, earnings per share 
and common stockholders’ equity are as follows: 


19X0 19X11 19X2 








Interest Expense 
On additional debt $- 0 - $ 


He 


100 $ 
(50) 


200 


Tax Benefit (100) 





Net Interest Cost 


$- 0 - 50 $ 100 


19X0 19X1 19X2 





Net Income $1,000 $ 950 $ 900 


Weighted Average 


Shares 1,000 875 750 





Earnings Per Share $ 1.00 


$10,000 


$ 1.09 
$12,000 


$ 1.20 


Long-Term Debt $12,000 


Common Stockhold- 
ers’ Equity, Dec. 
31 $10,000 


$ 8,950 $ 9,850 


Thus in this example, operating earnings are un- 
changed, and net income has declined due to the ad- 
ditional interest expense on borrowed funds used to 
finance the purchase by the issuer of equity shares. 
However, earnings per share reflects an increase of 
9% in 19X1 and 10% in 19X2 due principally to the re- 
duced number of shares outstanding, resulting from 
the issuer purchase of equity securities. 


The following is a suggested example of disclosure for 
this issuer equity purchase transaction in manage- 
ment’s discussion and analysis for the period of pur- 
chase and the next subsequent period. This example 
provides suggested disclosure only for the effects of 
the issuer equity purchase transaction and does not 
attempt to provide suggested disclosure concerning 
the operating earnings of the company. 


19X1 Compared to 19X0 


Interest Costs. On June 30, 19X1, the company bor- 
rowed $2,000 to finance a cash tender offer for 250 
shares of its outstanding common stock at $8 per 
share. [Management should explain the reasons for 
the issuer equity purchase transaction. If such ex- 
planation is included elsewhere in the report or regis- 
tration statement an appropriate cross-reference may 
be made.] The additional $100 in interest expense 
reflected in the 19X1 income statement is related to 
this borrowing. Interest costs in fiscal 19X2 should be 
greater than in 19X1 as interest expense will reflect 
the first full-year cost of the debt. At December 31, 
19X1, long-term debt increased to approximately 57% 
of the company’s total capitalization from 50% at De- 
cember 31, 19X0, reflecting the increased borrowing 
related to the issuer equity purchase transaction and 
the resulting decrease in common stockholders’ 
equity.2 





2Guides 1 and 22 do not explicitly require an issuer to 
discuss material changes in its balance sheet. How- 
ever, the staff believes that, in connection with an 
issuer equity purchase transaction, the disclosure sug- 
gested is appropriate. 


Net Income. Net income declined by $50 or 5%. The 
decline is related to the interest costs incurred to 
finance the company’s cash tender offer as discussed 
under ‘‘Interest Costs’’ above. Also as noted above, 
future earnings will be affected by a full-year interest 
charge on the new debt. 


Earnings Per Share. Despite the decline in net in- 
come, earnings per share increased 9 cents or 9%. 
The increase in earnings per share was caused by a 
decrease in the weighted average number of shares of 
common stock actually outstanding during the year, 
resulting from the company’s purchase of 250 of its 
common shares on June 30, 19X1 as discussed above. 
The effect of the reduced number of shares outstand- 
ing more than offset the increased interest expense on 
the funds borrowed to finance the tender offer, thus 
resulting in the increase in reported earnings per 
share for 19X1. If the tender offer had been consum- 
mated as of January 1, 19X1, reported earnings per 
share would have been $1.20 for the year ended De- 
cember 31, 19X1. 


In the year 19X2, in addition to the foregoing under 
19X1 compared to 19X0, the following information 
under 19X2 compared to 19X1 should also be pre- 
sented. 


19X2 Compared to 19X1 


Interest Costs. [This would generally be an update of 
the 19X1 discussion. ] 


Net Income. Net income declined by $50 or 5%. The 
decline is related to the interest costs incurred to 
finance the company’s cash tender offer as discussed 
under ‘‘Interest Costs’’ above. 


Earnings Per Share. Despite the decline in net in- 
come, earnings per share increased by 11 cents or 
10%. These changes reflect the effect of the com- 
pany’s purchase of 25% of its outstanding common 
shares on June 30, 19X1. The additional interest 
expense on the indebtedness related to this trans- 
action reduced net income. However, the corres- 
ponding reduction in average shares outstanding more 
than offset the additional interest costs, thus ac- 
counting for the increase in reported earnings per 
share. 


* 
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The above example assumes no change in operating 
earnings. However, even if operating earnings had in- 
creased or decreased, issuer equity purchase 
transactions can still have a material effect on reported 
earnings per share amounts. For example, using the 
assumptions as stated in the previous case, further 
assume that operating earnings increase as follows: 


19X0 19X11 19X2 








Operating Earnings $1,000 $1,250 $1,600 


Interest Cost (Net 
of Tax Benefit) on 


Additional Debt -0- 50 100 








Net Income $1,000 $1,200 $1,500 





Earnings Per Share $ 1.00 $ 1.37 $ 2.00 


Due to the issuer equity purchase transaction, the in- 
crease in earnings per share is not proportional to the 
increase in net income (net income increased 20% in 
19X1 and 25% in 19X2; however, earnings per share 
increased 37% in 19X1 and 46% in 19X2). An ex- 
planation of this is necessary to inform investors as to 
factors affecting the trend of reported earnings per 
share amounts. 


Finally, the effect of a material issuer equity purchase 
transaction may be offset to some extent by the is- 
suance of additional shares for stock, option plans, ac- 
quisitions, etc. This would not lessen the need to pro- 
vide investors with disclosure in management’s dis- 
cussion and analysis of the effect of the issuer equity 
purchase transaction on the trend of reported earnings 
and reported earnings per share amounts (possibly net 
of the shares issued from those purchased if they were 
specifically purchased for that purpose) and any in- 
creased leveraging resultiong from the transaction. 








SECURITIES INVESTOR PROTECTION ACT 
OF 1970 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 85 / March 27, 1979 


SEE 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15681 / March 27, 1979 








LITIGATION 





Litigation Release No. 8700/ March 23, 1979 


U.S. v. GOSS, et al. 
(USDC, Arizona, Crim. No. 75-560 PHX) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange Com- 
mission, announced that on January 29, 1979, the 
United States Court of Appeals for the Ninth Circuit 
affirmed the convictions of Cadmus L. G. Goss, 
Richard Burton Frost, and Howard Neal Woodall of 
various counts in mail fraud, sale of unregistered 
securities, securities fraud, and conspiracy in connec- 
tion with the purchase and sale of securities of New 
Life Trust, Inc., an Arizona land company. 


For further information, see Litigation Releases Nos. 
6020, 6093, 6190, 6251, 6963, 7197, 7796, 7860. 





Litigation Release No. 8701/March 23, 1979 


SEC v. FASHION TWO TWENTY, INC. and VERNON 
G. GOCHNEAUR (N.D. Ohio; Civil Action No. 
C79-448) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office, and Orazio Sipari, Attorney in Charge 
of the Cleveland Branch Office of the Securities and 
Exchange Commission (Commission) announced that 
on March 9, 1979, Federal District Judge John M. 
Manos entered final judgments permanently enjoining 
Fashion Two Twenty, Inc. (Fashion), with its principal 
offices in Aurora, Ohio, and Vernon G. Gochneaur 
(Gochneaur) of Aurora, Ohio, from future violations of 
the anti-fraud, reporting and proxy provisions of the 
Federal securities laws. Gochneaur is the largest 
shareholder and Chairman of the Board of Fashion, 
which is a manufacturer and distributor of beauty 
products and whose stock is quoted on NASDAQ. 





Judge Manos entered these final judgments con- 
temporaneously with the Commission’s filing its com- 
plaint against these defendants. Each of the de- 
fendants consented to the entry of a final judgment 
without admitting or denying the allegations in the 
Commission’s complaint. 


In its complaint the Commission alleged that Fashion 
and Gochneaur violated the anti-fraud, reporting and 
proxy provisions of the Federal securities laws for the 
years 1969 to at least 1976, by failing to disclose that 
hundreds of thousands of dollars of corporate funds 
and and other corporate assets were diverted for the 
personal use of Gochneaur without adequate 
disclosure in registration and proxy statements or 
other filings with the Commission. The Commission’s 
complaint included allegations of undisclosed compen- 
sation to Gochneaur concerning his personal use of 
company-owned yacht; maintenance of his personal 
residence grounds, a private park, personal horses and 
stable; the use of corporate funds for Gochneaur’s 
personal vacation; company credit card use by 
Gochneaur’s wife and other similar diversions of cor- 
porate funds for Gochneaur’s personal purposes. 


The final judgments entered by Judge Manos against 
Fashion and Gochneaur provided for equitable relief 
beyond the issuance of a permanent injunction enjoin- 
ing them from further violations of the Federal secu- 
rities laws. Specifically, the final judgment ordered 
Fashion to file with the Commission a Form 8-K re- 
flecting the allegations of the Commission’s complaint 
and to comply with its undertaking to (1) nominate 
three independent directors, satisfactory to the Com- 
mission, as management candidates for its Board of 
Directors; and (2) to establish and maintain an audit 
committee, excluding Gochneaur and consisting of at 
least two of the three independent directors nominated 
by management and satisfactory to the Commission, 
whose duties, among others, would be to adopt, im- 
plement and maintain internal control procedures de- 
signed to avoid the unauthorized or undisclosed use of 
corporate assets or other things of value for the benefit 
of officers, directors and employees of Fashion; and to 
file with the Commission and the Portage County, 
Ohio, Common Pleas Court, submissions relating to 
recommendations, findings and conclusions of law re- 
lating to pending state court proceedings, concerning, 
among other things, allegations similar to those con- 
tained in the Commission’s complaint. 





Litigation Release No. 8702/ March 26, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
THE STARR BROADCASTING GROUP, INC., ET AL. 
(United States District Court for the District of Col- 
umbia) Civil Action No. 79-0357. 


The Securities and Exchange Commission announced 
today that the United States District Court for the 
District of Columbia entered a Final Judgment of 
Permanent Injunction and Other Equitable Relief 
(‘Final Judgment’’) against Peter H. Starr, formerly 
President, Chief Executive Officer and a member of 
the Board of Directors of The Starr Broadcasting 
Group, Inc. Peter Starr consented to the entry of the 
Final Judgment without admitting or denying the alle- 
gations of the Commission’s Complaint. 


The Final Judgment was entered in connection with a 
civil injunctive action filed by the Commission on Feb- 
ruary 7, 1979, against The Starr Broadcasting Group, 
Inc. (‘‘SBG’’), a national bank and nine individual de- 
fendants. SBG, the bank and four individual de- 
fendants settled the action previously. 


The Commission’s complaint alleged that certain of 
SBG’s officers, directors, and others engaged in a five- 
year course of business ultimately resulting in the 
purchase by SBG of seventeen theatre properties 
(‘‘the Sitco transaction’’) from Sitco, Ltd. (a partner- 
ship whose members included Peter H. Starr) for the 
purpose of extricating the members of the partnership 
from a financial situation which would have resulted in 
their personal bankruptcy; and that various filings of 
SBG failed to disclose or contained misleading 
disclosures with respect to the Sitco transaction. The 
Complaint also alleges the failure to report the use of 
SBG funds, with the acquiesence of SBG’s outside 
directors in some instances, for the personal benefit of 
certain of SBG’s officers and directors, including Peter 
H. Starr, and the failure of the individual defendants, 
including Peter H. Starr, to file beneficial ownership 
reports with regard to SBG securities for a period of 
five years. 


The final Judgment respecting Peter H. Starr included 
the following: 


1. A permanent injunction, enjoining Peter H. Starr 
from further violations of the anti-fraud, report- 
ing, proxy, ownership reporting and margin 
requirement provisions of the Federal Securities 
Laws. 
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An order compelling Peter H. Starr to comply 
with his undertaking that he will not seek or ac- 
cept employment as an officer or director of any 
corporation whose securities are publically owned 
for a period of 5 years. 


An order compelling Peter H. Starr to pay 1,975 
shares of the common stock of SBG to the Clerk 
of the Court within 60 days. The stock has a 
present fair market value of approximately 
$30,000. In addition, the Final Judgment orders 
Peter H. Starr to relinquish any all claims he may 
have for reimbursement or indemnification of 
counsel fees against SBG arising from this action 
brought by the Commission and derivative liti- 
gation initiated SBG shareholders. Such claims 
presently exceed $100,000. 


The settlemenmt with Peter Starr, coupled with the 
prior settlements, extinguishes the Commission’s dis- 
gorgement claims, resulting in disgorgement and re- 
linquishment of certain claims, totalling in excess of 
$1,900,000. 


Litigation in this matter will continue with respect to 
defendants Maurice McGill, Robert Smith, Mack 
Hannah and Norman Francis. 


Further information regarding the Commission’s 
action against the 11 defendants can be found in the 
Commission’s Litigation Release No. 8667, dated 
February 7, 1979. 





Litigation Release No. 8703/March 26, 1979 


SEC v. AMERICAN DEPOSIT TRUST COMPANY, ET 
AL. (M.D. Fla., Civil Actin No. 79-95-ORL-CIV-R) 


Jule B. Green, Administrator of the Atlanta Regional 
Office, and William, Nortman, Associate Regional Ad- 
ministrator of the Miami Branch Office of the 
Securities and Exchange Commission (‘‘Commission’’) 
announced that on March 12, 1979 the Honorable John 
A. Reed, Jr., Judge, United States District Court for 
the Middle District of Florida, entered a Final Judg- 
ment of Permanent Injunction enjoining American 
Deposit Trust Company (‘‘ADTC’’) and SFC Corpora- 
tion, of Jacksonville, Fla., from violations of the regis- 
tration provisions of the Securities Act of 1933. ADTC 
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was further enjoined from the offer and sale of any 
securities, in connection with a public offering, at a 
time when ADTC is an investment company within the 
meaning of the Investment Company Act and not or- 
ganized under the laws of the United States or a state 
in violation of Section 7(d) of the Investment Company 
Act. The final judgment was entered based upon a 
Consent and Undertaking of the defendants ADTC and 
SFC without admitting or denying the allegations in 
the Commission’s Complaint. 


In addition to the injunction, the defendants ADTC 
and SFC were ordered to comply with certain under- 
takings contained in their Consent and Undertaking. 
These undertakings provide for a substantial termina- 
tion of the defendant ADTC’s business with respect to 
its Time Certificates of Deposit Program and the liqui- 
dation, due to maturation, during July, 1979, of ap- 
proximately $15,000,000 of certificates of deposit. The 
proceeds of the liquidation will be returned to persons 
participating in ADTC’s program. 


The Commission, in its Complaint, alleged that SFC 
was engaged in the business of pooling funds from 
members of the public to purchase certificates of 
deposit from Federal Deposit Insurance Corporation 
(‘‘FDIC’’) insured banks in denominations in excess of 
$100,000. SFC would negotiate with the banks for the 
highest interest rate and purchase certificates of 
deposit as trustee for the benefit of the investors. In 
approximately June, 1976, ADTC was formed as a 
Cayman Islands banking corporation. It is not licensed 
to transact business as a bank or trust company in the 
State of Florida or any other state. In approximately 
June, 1976, ADTC assumed SFC’s duties as trustee 
for the investors and continued to pool monies 
solicited from investors and negotiate for large deno- 
mination certificates of deposit issued by FDIC insured 
banks. Since its inception, and to date, ADTC has and 
is presently engaged in the business of offering for 
sale and selling participations in certificates of deposit 
issued by the FDIC insured banks. In 1978, ADTC 
was the trustee for more than 1,600 investors who had 
pooled in excess of $15,500,000 to purchase certifi- 
cates of deposit. 


The Commission alleged that the participation in the 
certificates of deposit were securities in the form of 
investment contracts and/or interests or participations 
in profit sharing agreements. The Commission further 
alleged that ADTC was an investment company within 
the meaning of Sections 3(a)(1) and 3(a)(3) of the 
Investment Company Act of 1940, and among other 
things, had not made application to and registered 
with the Commission pursuant to the Investment 
Company Act. 





Litigation Release No. 8704/March 26, 1979 


UNITED STATES v. RICHARD S. BERRY 
(District of Arizona, CR-79-038 PHX) 


Michael D. Hawkins, United States Attorney for the 
District of Arizona and Robert H. Davenport, Adminis- 
trator of the Denver Regional Office of the Securities 
and Exchange Commission, announced that on 
February 7, 1979 a Federal Grand Jury at Phoenix, 
Arizona, returned a five-count indictment against 
Richard S. Berry charging him with: 


(a) two counts of subornation of perjury 
in connection with a proceeding before the 
Securities and Exchange Commission in the 
matter of Banker’s Trust Company; 


(b) two counts of obstruction of proceed- 
ings before the Securities and Exchange 
Commission concerning an investigation of 
Banker’s Trust Company, and; 


(c) one count of conspiracy to obstruct 
the investigation commit perjury and 
suborn perjury before the Securities and 
Exchange Commission and falsely testify in 
United States District Court for the 
Western District of Texas. 





Litigation Release No. 8705/March 28, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
JAMES H. TOBIN, CITY PROPERTIES OF THE 
SOUTHEAST, INC., and CITY INVESTING OF THE 
SOUTHEAST, INC. 

(M.D. Fla., Civil Action No. 79-228-CIV-J-M) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office, and William Nortman, Associate Regional 
Administrator of the Miami Branch Offoce of the 
Securities and Exchange Commission, announced the 
filing of a Complaint in the United States District 
Court for the Middle District of Florida on March 15, 


1979, alleging violations of the registration and anti- 
fraud provisions of the federal securities laws by 
James H. Tobin (‘‘Tobin’’), City Properties of the 
Southeast, Inc. (‘‘Tobin’’), City Properties of the 
Southeast, Inc. (‘‘City Properties’), and City Investing 
of the Southeast, Inc. (‘‘City Investing’’). These com- 
panies should not be confused with companies bearing 
similar names, whose securities are traded on the New 
York Stock Exchange. 


The Commission’s Complaint alleges that Tobin, while 
employed as a registered representative with a broker- 
dealer registered with the Commission, offered and 
sold the securities of City Properties and City Invest- 
ing to members of the investing public without a 
registration statement being filed, or in effect, with 
the Commission, and omitted to state that he was an 
officer, director, and sole owner of City Properties and 
City Investing. Investors were told the securities they 
purchased were listed on the New York Stock Ex- 
change, and would generate tax free income. 


The proceeds from the securities offerings were 
allegedly used to purchase low rent housing in Jack- 
sonville, Florida which are currently involved in fore- 
closure proceedings. It is further alleged that Tobin 
acted as a broker-dealer without registration, and 
without association with a registered broker-dealer. 


The Commission’s Complaint asked that the defend- 
ants be preliminarily and permanently enjoined from 
further violations of Sections 5(a), 5(c) and 17(a) of the 
Securities Act of 1933, and Section 10(b) of the Securi- 
ties Exchange Act of 1934, and Rule 10b-5 thereunder. 
The Complaint further sought the preliminary and per- 
manent injunction as to Tobin for violations of Section 
15(a) of the Securities Exchange Act of 1934. 


On March 16, 1979, the Honorable Howell W. Melton, 
U.S. District Judge for the Middle District of Florida, 
entered a Final Judgement of Permanent Injunction 
based upon the consent of the defendants. The de- 
fendants consented without admitting or denying the 
allegations of the Commission’s Complaint. 





Litigation Release No. 8706/March 28, 1979 


S.E.C. v. SNOWBELLS INVESTMENT ASSOCIATES, 
ET AL., (USDC, Dist. of CO. Civil Action No. 76-M- 
167) 
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Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange Com- 
mission, announced that on March 13, 1979, the 
Honorable Richard T. Matsch of the United States 
District Court for the District of Colorado granted the 
Commission’s Motion for Summary Judgment against 
Schindel Haus Montag Investments (Montag), a 
Colorado limited partnership. The Court’s Order per- 
manently enjoined Montag from violating the registra- 
tion requirements of the Securities Act of 1933, as 
amended. The Motion and Order were uncontested by 
Montag, who was the only remaining defendant in the 
action. 


For further information see Litigation Releases 6305, 
8363, and 8449. 





Litigation Release No. 8707/March 29, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
SUN COMPANY, INC., ET AL. (United States District 
Court of the Southern District of New York, Civil 
Action No. 78-284 (RLC)) 


The Securities and Exchange Commission announced 
that on January 30, 1979 District Judge Robert L. 
Carter entered a Final Judgment of Permanent In- 
junction as to J. H. Fitzgerald Dunning. Mr. Dunning 
consented to the entry of the Final Judgment without 
admitting or denying the substantive allegations in the 
Commission’s complaint as to him. The judgment 
enjoins Mr. Dunning from violating the anti-fraud pro- 
visions contained in Sections 10(b) and 14(e) of the 
Securities Exchange Act of 1934 (‘‘Exchange Act’’) 
and Rule 10b-5 thereunder. The judgment also en- 
joins Mr. Dunning from failing to file certain reports 
pursuant to Section 13(d) of the Exchange Act. The 
judgment was entered as part of a settlement of the 
Commission’s injunctive action which had been con- 
solidated with certain private litigation involving 
related issues. 


The settlement between Mr. Dunning and the Com- 
mission is subject to the court’s final approval of a 
settlement arrived at in those private cases with Mr. 
Dunning and certain Trusts created under the will of 
Henry A. B. Dunning (the ‘‘Trusts’’). As part of the 
settlement of the private cases, Mr. Dunning and 
the Trusts agreed to pay $350,000 in settlement of the 
claims against them. In the event that the court does 
not finally approve the settlement in the private cases, 
the judgment as to Mr. Dunning that was entered in 
the Commission’s case may be vacated at Mr. 
Dunning’s election. 
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